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SUBCHAPTER A—DEFINITIONS

PART 1—DEFINITIONS AND
ABBREVIATIONS

Sec.

1.1 General definitions.

1.2 Abbreviations and symbols.
1.3 Rules of construction.

AUTHORITY: 49 U.S.C. 106(g), 40113, 44701.

§1.1 General definitions.

As used in Subchapters A through K
of this chapter, unless the context re-
quires otherwise:

Administrator means the Federal
Aviation Administrator or any person
to whom he has delegated his authority
in the matter concerned.

Aerodynamic coefficients means non-
dimensional coefficients for aero-
dynamic forces and moments.

Air carrier means a person who under-
takes directly by lease, or other ar-
rangement, to engage in air transpor-
tation.

Air commerce means interstate, over-
seas, or foreign air commerce or the
transportation of mail by aircraft or
any operation or navigation of aircraft
within the limits of any Federal airway
or any operation or navigation of air-
craft which directly affects, or which
may endanger safety in, interstate,
overseas, or foreign air commerce.

Aircraft means a device that is used
or intended to be used for flight in the
air.

Aircraft engine means an engine that
is used or intended to be used for pro-
pelling aircraft. It includes turbo-
superchargers, appurtenances, and ac-
cessories necessary for its functioning,
but does not include propellers.

Airframe means the fuselage, booms,
nacelles, cowlings, fairings, airfoil sur-
faces (including rotors but excluding
propellers and rotating airfoils of en-
gines), and landing gear of an aircraft
and their accessories and controls.

Airplane means an engine-driven
fixed-wing aircraft heavier than air,
that is supported in flight by the dy-
namic reaction of the air against its
wings.

Airport means an area of land or
water that is used or intended to be

used for the landing and takeoff of air-
craft, and includes its buildings and fa-
cilities, if any.

Airship means an engine-driven light-
er-than-air aircraft that can be steered.

Air traffic means aircraft operating in
the air or on an airport surface, exclu-
sive of loading ramps and parking
areas.

Air traffic clearance means an author-
ization by air traffic control, for the
purpose of preventing collision between
known aircraft, for an aircraft to pro-
ceed under specified traffic conditions
within controlled airspace.

Air traffic control means a service op-
erated by appropriate authority to pro-
mote the safe, orderly, and expeditious
flow of air traffic.

Air Traffic Service (ATS) route is a
specified route designated for chan-
neling the flow of traffic as necessary
for the provision of air traffic services.
The term ‘“‘ATS route’ refers to a vari-
ety of airways, including jet routes,
area navigation (RNAV) routes, and ar-
rival and departure routes. An ATS
route is defined by route specifications,
which may include:

(1) An ATS route designator;

(2) The path to or from significant
points;

(3) Distance
points;

(4) Reporting requirements; and

(6) The lowest safe altitude deter-
mined by the appropriate authority.

Air transportation means interstate,
overseas, or foreign air transportation
or the transportation of mail by air-
craft.

Alert Area. An alert area is estab-
lished to inform pilots of a specific
area wherein a high volume of pilot
training or an unusual type of aero-
nautical activity is conducted.

Alternate airport means an airport at
which an aircraft may land if a landing
at the intended airport becomes inad-
visable.

Altitude engine means a reciprocating
aircraft engine having a rated takeoff
power that is producible from sea level
to an established higher altitude.

Amateur rocket means an unmanned
rocket that:

between significant
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(1) Is propelled by a motor or motors
having a combined total impulse of
889,600 Newton-seconds (200,000 pound-
seconds) or less; and

(2) Cannot reach an altitude greater
than 150 kilometers (93.2 statute miles)
above the earth’s surface.

Appliance means any instrument,
mechanism, equipment, part, appa-
ratus, appurtenance, or accessory, in-
cluding communications equipment,
that is used or intended to be used in
operating or controlling an aircraft in
flight, is installed in or attached to the
aircraft, and is not part of an airframe,
engine, or propeller.

Approved, unless used with reference
to another person, means approved by
the Administrator.

Area navigation (RNAV) is a method
of navigation that permits aircraft op-
erations on any desired flight path.

Area navigation (RNAV) route is an
ATS route based on RNAV that can be
used by suitably equipped aircraft.

Armed Forces means the Army, Navy,
Air Force, Marine Corps, and Coast
Guard, including their regular and re-
serve components and members serving
without component status.

Autorotation means a rotorcraft flight
condition in which the lifting rotor is
driven entirely by action of the air
when the rotorcraft is in motion.

Auxiliary rotor means a rotor that
serves either to counteract the effect of
the main rotor torque on a rotorcraft
or to maneuver the rotorcraft about
one or more of its three principal axes.

Balloon means a lighter-than-air air-
craft that is not engine driven, and
that sustains flight through the use of
either gas buoyancy or an airborne
heater.

Brake horsepower means the power de-
livered at the propeller shaft (main
drive or main output) of an aircraft en-
gine.

Calibrated airspeed means the indi-
cated airspeed of an aircraft, corrected
for position and instrument error. Cali-
brated airspeed is equal to true air-
speed in standard atmosphere at sea
level.

Canard means the forward wing of a
canard configuration and may be a
fixed, movable, or variable geometry
surface, with or without control sur-
faces.
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Canard configuration means a configu-
ration in which the span of the forward
wing is substantially less than that of
the main wing.

Category:

(1) As used with respect to the cer-
tification, ratings, privileges, and limi-
tations of airmen, means a broad clas-
sification of aircraft. Examples in-
clude: airplane; rotorcraft; glider; and
lighter-than-air; and

(2) As used with respect to the cer-
tification of aircraft, means a grouping
of aircraft based upon intended use or
operating limitations. Examples in-
clude: transport, normal, utility, acro-
batic, limited, restricted, and provi-
sional.

Category A, with respect to transport
category rotorcraft, means multien-
gine rotorcraft designed with engine
and system isolation features specified
in Part 29 and utilizing scheduled take-
off and landing operations under a crit-
ical engine failure concept which
assures adequate designated surface
area and adequate performance capa-
bility for continued safe flight in the
event of engine failure.

Category B, with respect to transport
category rotorcraft, means single-en-
gine or multiengine rotorcraft which
do not fully meet all Category A stand-
ards. Category B rotorcraft have no
guaranteed stay-up ability in the event
of engine failure and unscheduled land-
ing is assumed.

Category II operations, with respect to
the operation of aircraft, means a
straight-in ILS approach to the runway
of an airport under a Category II ILS
instrument approach procedure issued
by the Administrator or other appro-
priate authority.

Category III operations, with respect
to the operation of aircraft, means an
ILS approach to, and landing on, the
runway of an airport using a Category
III ILS instrument approach procedure
issued by the Administrator or other
appropriate authority.

Category Illa operations, an ILS ap-
proach and landing with no decision
height (DH), or a DH below 100 feet (30
meters), and controlling runway visual
range not less than 700 feet (200 me-
ters).

Category IIIb operations, an ILS ap-
proach and landing with no DH, or with
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a DH below 50 feet (156 meters), and con-
trolling runway visual range less than
700 feet (200 meters), but not less than
150 feet (50 meters).

Category IIIc operations, an ILS ap-
proach and landing with no DH and no
runway visual range limitation.

Ceiling means the height above the
earth’s surface of the lowest layer of
clouds or obscuring phenomena that is
reported as ‘‘broken’’, ‘‘overcast’’, or
“obscuration”, and not classified as
““thin” or ‘“‘partial’’.

Civil aircraft means aircraft other
than public aircraft.

Class:

(1) As used with respect to the cer-
tification, ratings, privileges, and limi-
tations of airmen, means a classifica-
tion of aircraft within a category hav-
ing similar operating characteristics.
Examples include: single engine; multi-
engine; land; water; gyroplane; heli-
copter; airship; and free balloon; and

(2) As used with respect to the cer-
tification of aircraft, means a broad
grouping of aircraft having similar
characteristics of propulsion, flight, or
landing. Examples include: airplane;
rotorcraft; glider; balloon; landplane;
and seaplane.

Clearway means:

(1) For turbine engine powered air-
planes certificated after August 29,
1959, an area beyond the runway, not
less than 500 feet wide, centrally lo-
cated about the extended centerline of
the runway, and under the control of
the airport authorities. The clearway
is expressed in terms of a clearway
plane, extending from the end of the
runway with an upward slope not ex-
ceeding 1.25 percent, above which no
object nor any terrain protrudes. How-
ever, threshold lights may protrude
above the plane if their height above
the end of the runway is 26 inches or
less and if they are located to each side
of the runway.

(2) For turbine engine powered air-
planes certificated after September 30,
1958, but before August 30, 1959, an area
beyond the takeoff runway extending
no less than 300 feet on either side of
the extended centerline of the runway,
at an elevation no higher than the ele-
vation of the end of the runway, clear
of all fixed obstacles, and under the
control of the airport authorities.
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Climbout speed, with respect to rotor-
craft, means a referenced airspeed
which results in a flight path clear of
the height-velocity envelope during
initial climbout.

Commercial operator means a person
who, for compensation or hire, engages
in the carriage by aircraft in air com-
merce of persons or property, other
than as an air carrier or foreign air
carrier or under the authority of Part
375 of this title. Where it is doubtful
that an operation is for ‘‘compensation
or hire”, the test applied is whether
the carriage by air is merely incidental
to the person’s other business or is, in
itself, a major enterprise for profit.

Configuration, Maintenance, and Pro-
cedures (CMP) document means a docu-
ment approved by the FAA that con-
tains minimum configuration, oper-
ating, and maintenance requirements,
hardware life-limits, and Master Min-
imum Equipment List (MMEL) con-
straints necessary for an airplane-en-
gine combination to meet ETOPS type
design approval requirements.

Consensus standard means, for the
purpose of certificating light-sport air-
craft, an industry-developed consensus
standard that applies to aircraft de-
sign, production, and airworthiness. It
includes, but is not limited to, stand-
ards for aircraft design and perform-
ance, required equipment, manufac-
turer quality assurance systems, pro-
duction acceptance test procedures, op-
erating instructions, maintenance and
inspection procedures, identification
and recording of major repairs and
major alterations, and continued air-
worthiness.

Controlled airspace means an airspace
of defined dimensions within which air
traffic control service is provided to
IFR flights and to VFR flights in ac-
cordance with the airspace classifica-
tion.

NoOTE: Controlled airspace is a generic term
that covers Class A, Class B, Class C, Class
D, and Class E airspace.

Controlled Firing Area. A controlled
firing area is established to contain ac-
tivities, which if not conducted in a
controlled environment, would be haz-
ardous to nonparticipating aircraft.

Crewmember means a person assigned
to perform duty in an aircraft during
flight time.
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Critical altitude means the maximum
altitude at which, in standard atmos-
phere, it is possible to maintain, at a
specified rotational speed, a specified
power or a specified manifold pressure.
Unless otherwise stated, the critical al-
titude is the maximum altitude at
which it is possible to maintain, at the
maximum continuous rotational speed,
one of the following:

(1) The maximum continuous power,
in the case of engines for which this
power rating is the same at sea level
and at the rated altitude.

(2) The maximum continuous rated
manifold pressure, in the case of en-
gines, the maximum continuous power
of which is governed by a constant
manifold pressure.

Critical engine means the engine
whose failure would most adversely af-
fect the performance or handling quali-
ties of an aircraft.

Decision altitude (DA) is a specified al-
titude in an instrument approach pro-
cedure at which the pilot must decide
whether to initiate an immediate
missed approach if the pilot does not
see the required visual reference, or to
continue the approach. Decision alti-
tude is expressed in feet above mean
sea level.

Decision height (DH) is a specified
height above the ground in an instru-
ment approach procedure at which the
pilot must decide whether to initiate
an immediate missed approach if the
pilot does not see the required visual
reference, or to continue the approach.
Decision height is expressed in feet
above ground level.

Early ETOPS means ETOPS type de-
sign approval obtained without gaining
non-ETOPS service experience on the
candidate airplane-engine combination
certified for ETOPS.

Enhanced flight visibility (EFV) means
the average forward horizontal dis-
tance, from the cockpit of an aircraft
in flight, at which prominent topo-
graphical objects may be clearly dis-
tinguished and identified by day or
night by a pilot using an enhanced
flight vision system.

Enhanced flight vision system (EFVS)
means an electronic means to provide a
display of the forward external scene
topography (the natural or manmade
features of a place or region especially
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in a way to show their relative posi-
tions and elevation) through the use of
imaging sensors, such as a forward
looking infrared, millimeter wave
radiometry, millimeter wave radar,
low light level image intensifying.

Equivalent airspeed means the cali-
brated airspeed of an aircraft corrected
for adiabatic compressible flow for the
particular altitude. Equivalent air-
speed is equal to calibrated airspeed in
standard atmosphere at sea level.

ETOPS Significant System means an
airplane system, including the propul-
sion system, the failure or malfunc-
tioning of which could adversely affect
the safety of an ETOPS flight, or the
continued safe flight and landing of an
airplane during an ETOPS diversion.
Each ETOPS significant system is ei-
ther an ETOPS group 1 significant sys-
tem or an ETOPS group 2 significant
system.

(1) An ETOPS group 1 Significant
System—

(i) Has fail-safe characteristics di-
rectly linked to the degree of redun-
dancy provided by the number of en-
gines on the airplane.

(ii) Is a system, the failure or mal-
function of which could result in an
IFSD, loss of thrust control, or other
power loss.

(iii) Contributes significantly to the
safety of an ETOPS diversion by pro-
viding additional redundancy for any
system power source lost as a result of
an inoperative engine.

(iv) Is essential for prolonged oper-
ation of an airplane at engine inoper-
ative altitudes.

(2) An ETOPS group 2 significant sys-
tem is an ETOPS significant system
that is not an ETOPS group 1 signifi-
cant system.

Extended Operations (ETOPS) means
an airplane flight operation, other than
an all-cargo operation in an airplane
with more than two engines, during
which a portion of the flight is con-
ducted beyond a time threshold identi-
fied in part 121 or part 135 of this chap-
ter that is determined using an ap-
proved one-engine-inoperative cruise
speed under standard atmospheric con-
ditions in still air.

Extended over-water operation means—

(1) With respect to aircraft other
than helicopters, an operation over
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water at a horizontal distance of more
than 50 nautical miles from the nearest
shoreline; and

(2) With respect to helicopters, an op-
eration over water at a horizontal dis-
tance of more than 50 nautical miles
from the nearest shoreline and more
than 50 nautical miles from an off-
shore heliport structure.

External load means a load that is
carried, or extends, outside of the air-
craft fuselage.

External-load attaching means means
the structural components used to at-
tach an external load to an aircraft, in-
cluding external-load containers, the
backup structure at the attachment
points, and any quick-release device
used to jettison the external load.

Final approach fix (FAF) defines the
beginning of the final approach seg-
ment and the point where final seg-
ment descent may begin.

Final takeoff speed means the speed of
the airplane that exists at the end of
the takeoff path in the en route con-
figuration with one engine inoperative.

Fireproof—

(1) With respect to materials and
parts used to confine fire in a des-
ignated fire zone, means the capacity
to withstand at least as well as steel in
dimensions appropriate for the purpose
for which they are used, the heat pro-
duced when there is a severe fire of ex-
tended duration in that zone; and

(2) With respect to other materials
and parts, means the capacity to with-
stand the heat associated with fire at
least as well as steel in dimensions ap-
propriate for the purpose for which
they are used.

Fire resistant—

(1) With respect to sheet or struc-
tural members means the capacity to
withstand the heat associated with fire
at least as well as aluminum alloy in
dimensions appropriate for the purpose
for which they are used; and

(2) With respect to fluid-carrying
lines, fluid system parts, wiring, air
ducts, fittings, and powerplant con-
trols, means the capacity to perform
the intended functions under the heat
and other conditions likely to occur
when there is a fire at the place con-
cerned.

Flame resistant means not susceptible
to combustion to the point of propa-
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gating a flame, beyond safe limits,
after the ignition source is removed.

Flammable, with respect to a fluid or
gas, means susceptible to igniting read-
ily or to exploding.

Flap extended speed means the highest
speed permissible with wing flaps in a
prescribed extended position.

Flash resistant means not susceptible
to burning violently when ignited.

Flightcrew member means a Dpilot,
flight engineer, or flight navigator as-
signed to duty in an aircraft during
flight time.

Flight level means a level of constant
atmospheric pressure related to a ref-
erence datum of 29.92 inches of mer-
cury. Each is stated in three digits
that represent hundreds of feet. For ex-
ample, flight level 250 represents a bar-
ometric altimeter indication of 25,000
feet; flight level 255, an indication of
25,500 feet.

Flight plan means specified informa-
tion, relating to the intended flight of
an aircraft, that is filed orally or in
writing with air traffic control.

Flight simulation training  device
(FSTD) means a flight simulator or a
flight training device.

Flight time means:

(1) Pilot time that commences when
an aircraft moves under its own power
for the purpose of flight and ends when
the aircraft comes to rest after land-
ing; or

(2) For a glider without self-launch
capability, pilot time that commences
when the glider is towed for the pur-
pose of flight and ends when the glider
comes to rest after landing.

Flight training device (FTD) means a
replica of aircraft instruments, equip-
ment, panels, and controls in an open
flight deck area or an enclosed aircraft
cockpit replica. It includes the equip-
ment and computer programs nec-
essary to represent aircraft (or set of
aircraft) operations in ground and
flight conditions having the full range
of capabilities of the systems installed
in the device as described in part 60 of
this chapter and the qualification per-
formance standard (QPS) for a specific
FTD qualification level.

Flight visibility means the average for-
ward horizontal distance, from the
cockpit of an aircraft in flight, at
which prominent unlighted objects
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may be seen and identified by day and
prominent lighted objects may be seen
and identified by night.

Foreign air carrier means any person
other than a citizen of the United
States, who undertakes directly, by
lease or other arrangement, to engage
in air transportation.

Foreign air commerce means the car-
riage by aircraft of persons or property
for compensation or hire, or the car-
riage of mail by aircraft, or the oper-
ation or navigation of aircraft in the
conduct or furtherance of a business or
vocation, in commerce between a place
in the United States and any place out-
side thereof; whether such commerce
moves wholly by aircraft or partly by
aircraft and partly by other forms of
transportation.

Foreign air transportation means the
carriage by aircraft of persons or prop-
erty as a common carrier for com-
pensation or hire, or the carriage of
mail by aircraft, in commerce between
a place in the United States and any
place outside of the United States,
whether that commerce moves wholly
by aircraft or partly by aircraft and
partly by other forms of transpor-
tation.

Forward wing means a forward lifting
surface of a canard configuration or
tandem-wing configuration airplane.
The surface may be a fixed, movable, or
variable geometry surface, with or
without control surfaces.

Full flight simulator (FFS) means a
replica of a specific type; or make,
model, and series aircraft cockpit. It
includes the assemblage of equipment
and computer programs necessary to
represent aircraft operations in ground
and flight conditions, a visual system
providing an out-of-the-cockpit view, a
system that provides cues at least
equivalent to those of a three-degree-
of-freedom motion system, and has the
full range of capabilities of the systems
installed in the device as described in
part 60 of this chapter and the quali-
fication performance standards (QPS)
for a specific FFS qualification level.

Glider means a heavier-than-air air-
craft, that is supported in flight by the
dynamic reaction of the air against its
lifting surfaces and whose free flight
does not depend principally on an en-
gine.
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Ground visibility means prevailing
horizontal visibility near the earth’s
surface as reported by the United
States National Weather Service or an
accredited observer.

Go-around power or thrust setting
means the maximum allowable in-
flight power or thrust setting identi-
fied in the performance data.

Gyrodyne means a rotorcraft whose
rotors are normally engine-driven for
takeoff, hovering, and landing, and for
forward flight through part of its speed
range, and whose means of propulsion,
consisting usually of conventional pro-
pellers, is independent of the rotor sys-
tem.

Gyroplane means a rotorcraft whose
rotors are not engine-driven, except for
initial starting, but are made to rotate
by action of the air when the rotorcraft
is moving; and whose means of propul-
sion, consisting usually of conven-
tional propellers, is independent of the
rotor system.

Helicopter means a rotorcraft that,
for its horizontal motion, depends prin-
cipally on its engine-driven rotors.

Heliport means an area of land, water,
or structure used or intended to be
used for the landing and takeoff of heli-
copters.

Idle thrust means the jet thrust ob-
tained with the engine power control
level set at the stop for the least thrust
position at which it can be placed.

IFR conditions means weather condi-
tions below the minimum for flight
under visual flight rules.

IFR over-the-top, with respect to the
operation of aircraft, means the oper-
ation of an aircraft over-the-top on an
IFR flight plan when cleared by air
traffic control to maintain ‘“VFR con-
ditions” or “VFR conditions on top’’.

Indicated airspeed means the speed of
an aircraft as shown on its pitot static
airspeed indicator calibrated to reflect
standard atmosphere adiabatic com-
pressible flow at sea level uncorrected
for airspeed system errors.

In-flight shutdown (IFSD) means, for
ETOPS only, when an engine ceases to
function (when the airplane is air-
borne) and is shutdown, whether self
induced, flightcrew initiated or caused
by an external influence. The FAA con-
siders IFSD for all causes: for example,
flameout, internal failure, flightcrew
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initiated shutdown, foreign object in-
gestion, icing, inability to obtain or
control desired thrust or power, and
cycling of the start control, however
briefly, even if the engine operates nor-
mally for the remainder of the flight.
This definition excludes the airborne
cessation of the functioning of an en-
gine when immediately followed by an
automatic engine relight and when an
engine does not achieve desired thrust
or power but is not shutdown.

Instrument means a device using an
internal mechanism to show visually
or aurally the attitude, altitude, or op-
eration of an aircraft or aircraft part.
It includes electronic devices for auto-
matically controlling an aircraft in
flight.

Instrument approach procedure (IAP) is
a series of predetermined maneuvers by
reference to flight instruments with
specified protection from obstacles and
assurance of navigation signal recep-
tion capability. It begins from the ini-
tial approach fix, or where applicable,
from the beginning of a defined arrival
route to a point:

(1) From which a landing can be com-
pleted; or

(2) If a landing is not completed, to a
position at which holding or en route
obstacle clearance criteria apply.

Interstate air commerce means the car-
riage by aircraft of persons or property
for compensation or hire, or the car-
riage of mail by aircraft, or the oper-
ation or navigation of aircraft in the
conduct or furtherance of a business or
vocation, in commerce between a place
in any State of the United States, or
the District of Columbia, and a place in
any other State of the United States,
or the District of Columbia; or between
places in the same State of the United
States through the airspace over any
place outside thereof; or between
places in the same territory or posses-
sion of the United States, or the Dis-
trict of Columbia.

Interstate air transportation means the
carriage by aircraft of persons or prop-
erty as a common carrier for com-
pensation or hire, or the carriage of
mail by aircraft in commerce:

(1) Between a place in a State or the
District of Columbia and another place
in another State or the District of Co-
lumbia;

11

§1.1

(2) Between places in the same State
through the airspace over any place
outside that State; or

(3) Between places in the same pos-
session of the United States;

Whether that commerce moves wholly
by aircraft of partly by aircraft and
partly by other forms of transpor-
tation.

Intrastate air transportation means the
carriage of persons or property as a
common carrier for compensation or
hire, by turbojet-powered aircraft capa-
ble of carrying thirty or more persons,
wholly within the same State of the
United States.

Kite means a framework, covered
with paper, cloth, metal, or other ma-
terial, intended to be flown at the end
of a rope or cable, and having as its
only support the force of the wind mov-
ing past its surfaces.

Landing gear extended speed means
the maximum speed at which an air-
craft can be safely flown with the land-
ing gear extended.

Landing gear operating speed means
the maximum speed at which the land-
ing gear can be safely extended or re-
tracted.

Large aircraft means aircraft of more
than 12,500 pounds, maximum certifi-
cated takeoff weight.

Light-sport aircraft means an aircraft,
other than a helicopter or powered-lift
that, since its original certification,
has continued to meet the following:

(1) A maximum takeoff weight of not
more than—

(i) 1,320 pounds (600 kilograms) for
aircraft not intended for operation on
water; or

(ii) 1,430 pounds (650 kilograms) for
an aircraft intended for operation on
water.

(2) A maximum airspeed in level
flight with maximum continuous power
(Vy) of not more than 120 knots CAS
under standard atmospheric conditions
at sea level.

(3) A maximum never-exceed speed
(Vng) of not more than 120 knots CAS
for a glider.

(4) A maximum stalling speed or min-
imum steady flight speed without the
use of lift-enhancing devices (Vs;) of
not more than 45 knots CAS at the air-
craft’s maximum certificated takeoff
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weight and most critical center of
gravity.

(5) A maximum seating capacity of
no more than two persons, including
the pilot.

(6) A single, reciprocating engine, if
powered.

(7T) A fixed or ground-adjustable pro-
peller if a powered aircraft other than
a powered glider.

(8) A fixed or autofeathering pro-
peller system if a powered glider.

(9) A fixed-pitch, semi-rigid, tee-
tering, two-blade rotor system, if a gy-
roplane.

(10) A nonpressurized
equipped with a cabin.

(11) Fixed landing gear, except for an
aircraft intended for operation on
water or a glider.

(12) Fixed or retractable landing
gear, or a hull, for an aircraft intended
for operation on water.

(13) Fixed or retractable landing gear
for a glider.

Lighter-than-air aircraft means air-
craft that can rise and remain sus-
pended by using contained gas weigh-
ing less than the air that is displaced
by the gas.

Load factor means the ratio of a spec-
ified load to the total weight of the air-
craft. The specified load is expressed in
terms of any of the following: aero-

cabin, if

dynamic forces, inertia forces, or
ground or water reactions.
Long-range communication system

(LRCS). A system that uses satellite
relay, data link, high frequency, or an-
other approved communication system
which extends beyond line of sight.

Long-range navigation system (LRNS).
An electronic navigation unit that is
approved for wuse under instrument
flight rules as a primary means of navi-
gation, and has at least one source of
navigational input, such as inertial
navigation system, global positioning
system, Omega/very low frequency, or
Loran C.

Mach number means the ratio of true
airspeed to the speed of sound.

Main rotor means the rotor that sup-
plies the principal lift to a rotorcraft.

Maintenance means inspection, over-
haul, repair, preservation, and the re-
placement of parts, but excludes pre-
ventive maintenance.

12

14 CFR Ch. | (1-1-10 Edition)

Major alteration means an alteration
not listed in the aircraft, aircraft en-
gine, or propeller specifications—

(1) That might appreciably affect
weight, balance, structural strength,
performance, powerplant operation,
flight characteristics, or other quali-
ties affecting airworthiness; or

(2) That is not done according to ac-
cepted practices or cannot be done by
elementary operations.

Major repair means a repair:

(1) That, if improperly done, might
appreciably affect weight, balance,
structural strength, performance, pow-
erplant operation, flight characteris-
tics, or other qualities affecting air-
worthiness; or

(2) That is not done according to ac-
cepted practices or cannot be done by
elementary operations.

Manifold pressure means absolute
pressure as measured at the appro-
priate point in the induction system
and usually expressed in inches of mer-
cury.

Maximum engine overtorque, as it ap-
plies to turbopropeller and turboshaft
engines incorporating free power tur-
bines for all ratings except one engine
inoperative (OEI) ratings of two min-
utes or less, means the maximum
torque of the free power turbine rotor
assembly, the inadvertent occurrence
of which, for periods of up to 20 sec-
onds, will not require rejection of the
engine from service, or any mainte-
nance action other than to correct the
cause.

Mazximum speed for stability character-
istics, Vrc/Mgc means a speed that may
not be less than a speed midway be-
tween maximum operating limit speed
(Vmo/Mmo) and demonstrated flight div-
ing speed (Vpr/Mpg), except that, for al-
titudes where the Mach number is the
limiting factor, Mgc need not exceed
the Mach number at which effective
speed warning occurs.

Medical certificate means acceptable
evidence of physical fitness on a form
prescribed by the Administrator.

Military operations area. A military
operations area (MOA) is airspace es-
tablished outside Class A airspace to
separate or segregate certain nonhaz-
ardous military activities from IFR
Traffic and to identify for VFR traffic
where theses activities are conducted.
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Va4 means design maneuvering
speed.
Vp means design speed for max-

imum gust intensity.

Ve means design cruising speed.

Vp means design diving speed.

Vpr/Mpr means demonstrated flight
diving speed.

Ver means the speed at which the
critical engine is assumed to fail dur-
ing takeoff.

Vr» means design flap speed.

Vrc/Mpe means maximum speed for
stability characteristics.

Vre means maximum flap extended
speed.

Vg means maximum speed in level
flight with maximum continuous
power.

Ve means maximum landing gear
extended speed.

Vio means maximum landing gear
operating speed.

Vior means lift-off speed.

Vyme means minimum control speed
with the critical engine inoperative.

Vamo/Myo means maximum — oper-
ating limit speed.

Vymou means minimum unstick speed.

Vne means never-exceed speed.

Vnvo means maximum structural
cruising speed.

Vr means rotation speed.

Vs means the stalling speed or the
minimum steady flight speed at which
the airplane is controllable.

Minimum descent altitude (MDA) is the
lowest altitude specified in an instru-
ment approach procedure, expressed in
feet above mean sea level, to which de-
scent is authorized on final approach or
during circle-to-land maneuvering
until the pilot sees the required visual
references for the heliport or runway of
intended landing.

Minor alteration means an alteration
other than a major alteration.

Minor repair means a repair other
than a major repair.

National defense airspace means air-
space established by a regulation pre-
scribed, or an order issued under, 49
U.S.C. 40103(b)(3).

Navigable airspace means airspace at
and above the minimum flight alti-
tudes prescribed by or under this chap-
ter, including airspace needed for safe
takeoff and landing.
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Night means the time between the
end of evening civil twilight and the
beginning of morning civil twilight, as
published in the American Air Alma-
nac, converted to local time.

Nonprecision approach procedure
means a standard instrument approach
procedure in which no electronic glide
slope is provided.

Operate, with respect to aircraft,
means use, cause to use or authorize to
use aircraft, for the purpose (except as
provided in §91.13 of this chapter) of air
navigation including the piloting of
aircraft, with or without the right of
legal control (as owner, lessee, or oth-
erwise).

Operational control, with respect to a
flight, means the exercise of authority
over initiating, conducting or termi-
nating a flight.

Overseas air commerce means the car-
riage by aircraft of persons or property
for compensation or hire, or the car-
riage of mail by aircraft, or the oper-
ation or navigation of aircraft in the
conduct or furtherance of a business or
vocation, in commerce between a place
in any State of the United States, or
the District of Columbia, and any place
in a territory or possession of the
United States; or between a place in a
territory or possession of the United
States, and a place in any other terri-
tory or possession of the United States.

Overseas air transportation means the
carriage by aircraft of persons or prop-
erty as a common carrier for com-
pensation or hire, or the carriage of
mail by aircraft, in commerce:

(1) Between a place in a State or the
District of Columbia and a place in a
possession of the United States; or

(2) Between a place in a possession of
the United States and a place in an-
other possession of the United States;
whether that commerce moves wholly
by aircraft or partly by aircraft and
partly by other forms of transpor-
tation.

Over-the-top means above the layer of
clouds or other obscuring phenomena
forming the ceiling.

Parachute means a device used or in-
tended to be used to retard the fall of
a body or object through the air.

Person means an individual, firm,
partnership, corporation, company, as-
sociation, joint-stock association, or
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governmental entity. It includes a
trustee, receiver, assignee, or similar
representative of any of them.

Pilotage means navigation by visual
reference to landmarks.

Pilot in command means the person
who:

(1) Has final authority and responsi-
bility for the operation and safety of
the flight;

(2) Has been designated as pilot in
command before or during the flight;
and

(3) Holds the appropriate category,
class, and type rating, if appropriate,
for the conduct of the flight.

Pitch setting means the propeller
blade setting as determined by the
blade angle measured in a manner, and
at a radius, specified by the instruction
manual for the propeller.

Positive control means control of all
air traffic, within designated airspace,
by air traffic control.

Powered parachute means a powered
aircraft comprised of a flexible or semi-
rigid wing connected to a fuselage so
that the wing is not in position for
flight until the aircraft is in motion.
The fuselage of a powered parachute
contains the aircraft engine, a seat for
each occupant and is attached to the
aircraft’s landing gear.

Powered-lift means a heavier-than-air
aircraft capable of vertical takeoff,
vertical landing, and low speed flight
that depends principally on engine-
driven lift devices or engine thrust for
lift during these flight regimes and on
nonrotating airfoil(s) for lift during
horizontal flight.

Precision approach procedure means a
standard instrument approach proce-
dure in which an electronic glide slope
is provided, such as ILS and PAR.

Preventive maintenance means simple
or minor preservation operations and
the replacement of small standard
parts not involving complex assembly
operations.

Prohibited area. A prohibited area is
airspace designated under part 73 with-
in which no person may operate an air-
craft without the permission of the
using agency.

Propeller means a device for propel-
ling an aircraft that has blades on an
engine-driven shaft and that, when ro-
tated, produces by its action on the air,
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a thrust approximately perpendicular
to its plane of rotation. It includes con-
trol components normally supplied by
its manufacturer, but does not include
main and auxiliary rotors or rotating
airfoils of engines.

Public aircraft means any of the fol-
lowing aircraft when not being used for
a commercial purpose or to carry an
individual other than a crewmember or
qualified non-crewmenber:

(1) An aircraft used only for the
United States Government; an aircraft
owned by the Government and operated
by any person for purposes related to
crew training, equipment development,
or demonstration; an aircraft owned
and operated by the government of a
State, the District of Columbia, or a
territory or possession of the United
States or a political subdivision of one
of these governments; or an aircraft ex-
clusively leased for at least 90 contin-
uous days by the government of a
State, the District of Columbia, or a
territory or possession of the United
States or a political subdivision of one
of these governments.

(i) For the sole purpose of deter-
mining public aircraft status, commer-
cial purposes means the transportation
of persons or property for compensa-
tion or hire, but does not include the
operation of an aircraft by the armed
forces for reimbursement when that re-
imbursement is required by any Fed-
eral statute, regulation, or directive, in
effect on November 1, 1999, or by one
government on behalf of another gov-
ernment under a cost reimbursement
agreement if the government on whose
behalf the operation is conducted cer-
tifies to the Administrator of the Fed-
eral Aviation Administration that the
operation is necessary to respond to a
significant and imminent threat to life
or property (including natural re-
sources) and that no service by a pri-
vate operator is reasonably available
to meet the threat.

(ii) For the sole purpose of deter-
mining public aircraft status, govern-
mental function means an activity un-
dertaken by a government, such as na-
tional defense, intelligence missions,
firefighting, search and rescue, law en-
forcement (including transport of pris-
oners, detainees, and illegal aliens),
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aeronautical research, or biological or
geological resource management.

(iii) For the sole purpose of deter-
mining public aircraft status, qualified
non-crewmember means an individual,
other than a member of the crew,
aboard an aircraft operated by the
armed forces or an intelligence agency
of the United States Government, or
whose presence is required to perform,
or is associated with the performance
of, a governmental function.

(2) An aircraft owned or operated by
the armed forces or chartered to pro-
vide transportation to the armed forces
if—

(i) The aircraft is operated in accord-
ance with title 10 of the United States
Code;

(ii) The aircraft is operated in the
performance of a governmental func-
tion under title 14, 31, 32, or 50 of the
United States Code and the aircraft is
not used for commercial purposes; or

(iii) The aircraft is chartered to pro-
vide transportation to the armed forces
and the Secretary of Defense (or the
Secretary of the department in which
the Coast Guard is operating) des-
ignates the operation of the aircraft as
being required in the national interest.

(3) An aircraft owned or operated by
the National Guard of a State, the Dis-
trict of Columbia, or any territory or
possession of the United States, and
that meets the criteria of paragraph (2)
of this definition, qualifies as a public
aircraft only to the extent that it is
operated under the direct control of
the Department of Defense.

Rated 30-second OEI Power, with re-
spect to rotorcraft turbine engines,
means the approved brake horsepower
developed under static conditions at
specified altitudes and temperatures
within the operating limitations estab-
lished for the engine under part 33 of
this chapter, for continuation of one
flight operation after the failure or
shutdown of one engine in multiengine
rotorcraft, for up to three periods of
use no longer than 30 seconds each in
any one flight, and followed by manda-
tory inspection and prescribed mainte-
nance action.

Rated 2-minute OEI Power, with re-
spect to rotorcraft turbine engines,
means the approved brake horsepower
developed under static conditions at
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specified altitudes and temperatures
within the operating limitations estab-
lished for the engine under part 33 of
this chapter, for continuation of one
flight operation after the failure or
shutdown of one engine in multiengine
rotorcraft, for up to three periods of
use no longer than 2 minutes each in
any one flight, and followed by manda-
tory inspection and prescribed mainte-
nance action.

Rated continuous OEI power, with re-
spect to rotorcraft turbine engines,
means the approved brake horsepower
developed under static conditions at
specified altitudes and temperatures
within the operating limitations estab-
lished for the engine under part 33 of
this chapter, and limited in use to the
time required to complete the flight
after the failure or shutdown of one en-
gine of a multiengine rotorcraft.

Rated maximum continuous augmented
thrust, with respect to turbojet engine
type certification, means the approved
jet thrust that is developed statically
or in flight, in standard atmosphere at
a specified altitude, with fluid injec-
tion or with the burning of fuel in a
separate combustion chamber, within
the engine operating limitations estab-
lished under part 33 of this chapter,
and approved for unrestricted periods
of use.

Rated maximum continuous power,
with respect to reciprocating, turbo-
propeller, and turboshaft engines,
means the approved brake horsepower
that is developed statically or in flight,
in standard atmosphere at a specified
altitude, within the engine operating
limitations established under part 33,
and approved for unrestricted periods
of use.

Rated maximum continuous thrust,
with respect to turbojet engine type
certification, means the approved jet
thrust that is developed statically or in
flight, in standard atmosphere at a
specified altitude, without fluid injec-
tion and without the burning of fuel in
a separate combustion chamber, within
the engine operating limitations estab-
lished under part 33 of this chapter,
and approved for unrestricted periods
of use.

Rated takeoff augmented thrust, with
respect to turbojet engine type certifi-
cation, means the approved jet thrust
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that 1is developed statically under
standard sea level conditions, with
fluid injection or with the burning of
fuel in a separate combustion chamber,
within the engine operating limita-
tions established under part 33 of this
chapter, and limited in use to periods
of not over 5 minutes for takeoff oper-
ation.

Rated takeoff power, with respect to
reciprocating, turbopropeller, and tur-
boshaft engine type certification,
means the approved brake horsepower
that 1is developed statically under
standard sea level conditions, within
the engine operating limitations estab-
lished under part 33, and limited in use
to periods of not over 5 minutes for
takeoff operation.

Rated takeoff thrust, with respect to
turbojet engine type certification,
means the approved jet thrust that is
developed statically under standard sea
level conditions, without fluid injec-
tion and without the burning of fuel in
a separate combustion chamber, within
the engine operating limitations estab-
lished under part 33 of this chapter,
and limited in use to periods of not
over 5 minutes for takeoff operation.

Rated 30-minute OEI power, with re-
spect to rotorcraft turbine engines,
means the approved brake horsepower
developed under static conditions at
specified altitudes and temperatures
within the operating limitations estab-
lished for the engine under part 33 of
this chapter, and limited in use to one
period of use no longer than 30 minutes
after the failure or shutdown of one en-
gine of a multiengine rotorcraft.

Rated 2%>-minute OEI power, with re-
spect to rotorcraft turbine engines,
means the approved brake horsepower
developed under static conditions at
specified altitudes and temperatures
within the operating limitations estab-
lished for the engine under part 33 of
this chapter for periods of use no
longer than 2% minutes each after the
failure or shutdown of one engine of a
multiengine rotorcraft.

Rating means a statement that, as a
part of a certificate, sets forth special
conditions, privileges, or limitations.

Reference landing speed means the
speed of the airplane, in a specified
landing configuration, at the point
where it descends through the 50 foot
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height in the determination of the
landing distance.

Reporting point means a geographical
location in relation to which the posi-
tion of an aircraft is reported.

Restricted area. A restricted area is
airspace designated under part 73 with-
in which the flight of aircraft, while
not wholly prohibited, is subject to re-
striction.

Rocket means an aircraft propelled by
ejected expanding gases generated in
the engine from self-contained propel-
lants and not dependent on the intake
of outside substances. It includes any
part which becomes separated during
the operation.

Rotorcraft means a heavier-than-air
aircraft that depends principally for its
support in flight on the lift generated
by one or more rotors.

Rotorcraft-load combination means the
combination of a rotorcraft and an ex-
ternal-load, including the external-load
attaching means. Rotorcraft-load com-
binations are designated as Class A,
Class B, Class C, and Class D, as fol-
lows:

(1) Class A rotorcraft-load combination
means one in which the external load
cannot move freely, cannot be jetti-
soned, and does not extend below the
landing gear.

(2) Class B rotorcraft-load combination
means one in which the external load is
jettisonable and is lifted free of land or
water during the rotorcraft operation.

(3) Class C rotorcraft-load combination
means one in which the external load is
jettisonable and remains in contact
with land or water during the rotor-
craft operation.

(4) Class D rotorcraft-load combination
means one in which the external-load
is other than a Class A, B, or C and has
been specifically approved by the Ad-
ministrator for that operation.

Route segment is a portion of a route
bounded on each end by a fix or naviga-
tion aid (NAVAID).

Sea level engine means a reciprocating
aircraft engine having a rated takeoff
power that is producible only at sea
level.

Second in command means a pilot who
is designated to be second in command
of an aircraft during flight time.
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Show, unless the context otherwise
requires, means to show to the satis-
faction of the Administrator.

Small aircraft means aircraft of 12,500
pounds or less, maximum certificated
takeoff weight.

Special VFR conditions mean meteoro-
logical conditions that are less than
those required for basic VFR flight in
controlled airspace and in which some
aircraft are permitted flight under vis-
ual flight rules.

Special VFR operations means aircraft
operating in accordance with clear-
ances within controlled airspace in me-
teorological conditions less than the
basic VFR weather minima. Such oper-
ations must be requested by the pilot
and approved by ATC.

Standard atmosphere means the at-
mosphere defined in U.S. Standard At-
mosphere, 1962 (Geopotential altitude
tables).

Stopway means an area beyond the
takeoff runway, no less wide than the
runway and centered upon the ex-
tended centerline of the runway, able
to support the airplane during an
aborted takeoff, without causing struc-
tural damage to the airplane, and des-
ignated by the airport authorities for
use in decelerating the airplane during
an aborted takeoff.

Suitable RNAV system is an RNAV sys-
tem that meets the required perform-
ance established for a type of oper-
ation, e.g. IFR; and is suitable for oper-
ation over the route to be flown in
terms of any performance criteria (in-
cluding accuracy) established by the
air navigation service provider for cer-
tain routes (e.g. oceanic, ATS routes,
and IAPs). An RNAV system’s suit-
ability is dependent upon the avail-
ability of ground and/or satellite navi-
gation aids that are needed to meet
any route performance criteria that
may be prescribed in route specifica-
tions to navigate the aircraft along the
route to be flown. Information on suit-
able RNAV systems is published in
FAA guidance material.

Synthetic vision means a computer-
generated image of the external scene
topography from the perspective of the
flight deck that is derived from air-
craft attitude, high-precision naviga-
tion solution, and database of terrain,
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obstacles and relevant cultural fea-
tures.

Synthetic wvision system means an
electronic means to display a synthetic
vision image of the external scene to-
pography to the flight crew.

Takeoff power:

(1) With respect to reciprocating en-
gines, means the brake horsepower
that is developed under standard sea
level conditions, and under the max-
imum conditions of crankshaft rota-
tional speed and engine manifold pres-
sure approved for the normal takeoff,
and limited in continuous use to the
period of time shown in the approved
engine specification; and

(2) With respect to turbine engines,
means the brake horsepower that is de-
veloped under static conditions at a
specified altitude and atmospheric
temperature, and under the maximum
conditions of rotor shaft rotational
speed and gas temperature approved for
the normal takeoff, and limited in con-
tinuous use to the period of time shown
in the approved engine specification.

Takeoff safety speed means a ref-
erenced airspeed obtained after lift-off
at which the required one-engine-inop-
erative climb performance can be
achieved.

Takeoff thrust, with respect to tur-
bine engines, means the jet thrust that
is developed under static conditions at
a specific altitude and atmospheric
temperature under the maximum con-
ditions of rotorshaft rotational speed
and gas temperature approved for the
normal takeoff, and limited in contin-
uous use to the period of time shown in
the approved engine specification.

Tandem wing configuration means a
configuration having two wings of
similar span, mounted in tandem.

TCAS I means a TCAS that utilizes
interrogations of, and replies from, air-
borne radar beacon transponders and
provides traffic advisories to the pilot.

TCAS II means a TCAS that utilizes
interrogations of, and replies from air-
borne radar beacon transponders and
provides traffic advisories and resolu-
tion advisories in the vertical plane.

TCAS III means a TCAS that utilizes
interrogation of, and replies from, air-
borne radar beacon transponders and
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provides traffic advisories and resolu-
tion advisories in the vertical and hori-
zontal planes to the pilot.

Time in service, with respect to main-
tenance time records, means the time
from the moment an aircraft leaves the
surface of the earth until it touches it
at the next point of landing.

Traffic pattern means the traffic flow
that is prescribed for aircraft landing
at, taxiing on, or taking off from, an
airport.

True airspeed means the airspeed of
an aircraft relative to undisturbed air.
True airspeed is equal to equivalent
airspeed multiplied by (p0/p)Ya.

Type:

(1) As used with respect to the cer-
tification, ratings, privileges, and limi-
tations of airmen, means a specific
make and basic model of aircraft, in-
cluding modifications thereto that do
not change its handling or flight char-
acteristics. Examples include: DC-T,
1049, and F-27; and

(2) As used with respect to the cer-
tification of aircraft, means those air-
craft which are similar in design. Ex-
amples include: DC-7 and DC-7C; 1049G
and 1049H; and F-27 and F-27F.

(3) As used with respect to the cer-
tification of aircraft engines means
those engines which are similar in de-
sign. For example, JT8D and JT8D-7
are engines of the same type, and
JTID-3A and JTID-T7 are engines of the
same type.

United States, in a geographical sense,
means (1) the States, the District of
Columbia, Puerto Rico, and the posses-
sions, including the territorial waters,
and (2) the airspace of those areas.

United States air carrier means a cit-
izen of the United States who under-
takes directly by lease, or other ar-
rangement, to engage in air transpor-
tation.

VFR over-the-top, with respect to the
operation of aircraft, means the oper-
ation of an aircraft over-the-top under
VFR when it is not being operated on
an IFR flight plan.

Warning area. A warning area is air-
space of defined dimensions, extending
from 3 nautical miles outward from the
coast of the United States, that con-
tains activity that may be hazardous
to nonparticipating aircraft. The pur-
pose of such warning areas is to warn
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nonparticipating pilots of the potential
danger. A warning area may be located
over domestic or international waters
or both.

Weight-shift-control aircraft means a
powered aircraft with a framed piv-
oting wing and a fuselage controllable
only in pitch and roll by the pilot’s
ability to change the aircraft’s center
of gravity with respect to the wing.
Flight control of the aircraft depends
on the wing’s ability to flexibly deform
rather than the use of control surfaces.

Winglet or tip fin means an out-of-
plane surface extending from a lifting
surface. The surface may or may not
have control surfaces.

[Doc. No. 1150, 27 FR 4588, May 15, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: By Amdt. 1-64, 74
FR 53384, Oct. 16, 2009, §1.1 was amended by
revising the definition of ‘‘Approved’’, effec-
tive Apr. 14, 2010. For the convenience of the
user, the revised text is set forth as follows:

§1.1 General definitions.

* * * * *

Approved, unless used with reference to an-
other person, means approved by the FAA or
any person to whom the FAA has delegated
its authority in the matter concerned, or ap-
proved under the provisions of a bilateral
agreement between the United States and a
foreign country or jurisdiction.

* *

* *

§1.2 Abbreviations and symbols.

In subchapters A through K of this
chapter:

AFM means airplane flight manual.

AGL means above ground level.

ALS means approach light system.

APU means auxiliary power unit.

ASR means airport surveillance
radar.

ATC means air traffic control.

ATS means Air Traffic Service.

CAMP means continuous airworthi-
ness maintenance program.

CAS means calibrated airspeed.

CAT II means Category II.

CHDO means an FAA Flight Stand-
ards certificate holding district office.
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CMP means configuration, mainte-
nance, and procedures.

CONSOL or CONSOLAN means a kind
of low or medium frequency long range
navigational aid.

DH means decision height.

DME means distance measuring
equipment compatible with TACAN.

EAS means equivalent airspeed.

EFVS means enhanced flight vision
system.

Equi-Time Point means a point on the
route of flight where the flight time,
considering wind, to each of two se-
lected airports is equal.

ETOPS means extended operations.

EWIS, as defined by §25.1701 of this
chapter, means electrical wiring inter-
connection system.

FAA means Federal Aviation Admin-
istration.

FFS means full flight simulator.

FM means fan marker.

FSTD means flight simulation train-
ing device.

FTD means flight training device.

GS means glide slope.

HIRL means high-intensity runway
light system.

IAS means indicated airspeed.

ICAO means International Civil Avia-
tion Organization.

IFR means instrument flight rules.

IFSD means in-flight shutdown.

ILS means instrument landing sys-
tem.

IM means ILS inner marker.

INT means intersection.

LDA means localizer-type directional
aid.

LFR means
range.

LMM means compass locator at mid-
dle marker.

LOC means ILS localizer.

LOM means compass locator at outer
marker.

M means mach number.

MAA means maximum authorized
IFR altitude.

MALS means medium intensity ap-
proach light system.

MALSR means medium intensity ap-
proach light system with runway align-
ment indicator lights.

MCA means minimum crossing alti-
tude.

MDA means minimum descent alti-
tude.

low-frequency radio
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MEA means minimum en route IFR
altitude.
MEL means minimum equipment
list.

MM means ILS middle marker.

MOCA means minimum obstruction
clearance altitude.

MRA means minimum reception alti-
tude.

MSL means mean sea level.

NDB (ADF) means nondirectional
beacon (automatic direction finder).

NM means nautical mile.

NOPAC means North Pacific area of
operation.

NOPT means no procedure turn re-
quired.

OEI means one engine inoperative.

OM means ILS outer marker.

OPSPECS means operations specifica-
tions.

PACOTS means Pacific Organized
Track System.

PAR means precision approach radar.

PTRS means Performance Tracking
and Reporting System.

RAIL means runway alignment indi-
cator light system.

RBN means radio beacon.

RCLM means runway centerline
marking.

RCLS means runway centerline light
system.

REIL means runway end identifica-
tion lights.

RFFS means rescue and firefighting
services.

RNAV means area navigation.

RR means low or medium frequency
radio range station.

RVR means runway visual range as
measured in the touchdown zone area.

SALS means short approach light sys-
tem.

SATCOM means satellite communica-
tions.

SSALS means simplified short ap-
proach light system.

SSALSR means simplified short ap-
proach light system with runway align-
ment indicator lights.

TACAN means ultra-high frequency
tactical air navigational aid.

TAS means true airspeed.

TCAS means a traffic alert and colli-
sion avoidance system.

TDZL means touchdown zone lights.

TVOR means very high frequency ter-
minal omnirange station.
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Va4 means design maneuvering
speed.
Ve means design speed for max-

imum gust intensity.

Ve means design cruising speed.

Vp means design diving speed.

Vpr/Mpr means demonstrated flight
diving speed.

Ver means the speed at which the
critical engine is assumed to fail dur-
ing takeoff.

Vr means design flap speed.

Vrec/Mpe means maximum speed for
stability characteristics.

Vre means maximum flap extended
speed.

Vrro means final takeoff speed.

Vg means maximum speed in level
flight with maximum continuous
power.

Ve means maximum landing gear
extended speed.

Vio means maximum landing gear
operating speed.

Vior means lift-off speed.

Vume means minimum control speed
with the critical engine inoperative.

Vmo/Mpyo means maximum  oper-
ating limit speed.

Vymu means minimum unstick speed.

Ve means never-exceed speed.

Vno means maximum structural
cruising speed.

Vr means rotation speed.

Vrer means reference landing speed.

Vs means the stalling speed or the
minimum steady flight speed at which
the airplane is controllable.

Vso means the stalling speed or the
minimum steady flight speed in the
landing configuration.

Vs1 means the stalling speed or the
minimum steady flight speed obtained
in a specific configuration.

Vsr means reference stall speed.

Vsro means reference stall speed in
the landing configuration.

Vsr1 means reference stall speed in
a specific configuration.

Vsw means speed at which onset of
natural or artificial stall warning oc-
curs.

Vz7oss means takeoff safety speed for
Category A rotorcraft.

Vx means speed for best angle of
climb.
Vy
climb.
V; means the maximum speed in the
takeoff at which the pilot must take

means speed for best rate of
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the first action (e.g., apply brakes, re-
duce thrust, deploy speed brakes) to
stop the airplane within the accelerate-
stop distance. V;, also means the min-
imum speed in the takeoff, following a
failure of the critical engine at Vgg, at
which the pilot can continue the take-
off and achieve the required height
above the takeoff surface within the
takeoff distance.

V2 means takeoff safety speed.
Vomin means minimum takeoff safe-
ty speed.

VFR means visual flight rules.

VHF means very high frequency.

VOR means very high frequency om-
nirange station.

VORTAC means collocated VOR and
TACAN.

[Doc. No. 1150, 27 FR 4590, May 15, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: By Amdt. 1-64, 74
FR 53384, Oct. 16, 2009, §1.2 was amended by
adding the abbreviations PMA and TSO, ef-
fective Apr. 14, 2010. For the convenience of
the user, the added text is set forth as fol-
lows:

§1.2 Abbreviations and symbols.

* * * * *

PMA means parts manufacturer approval.

* * * * *

TSO means technical standard order.

* * * *

§1.3 Rules of construction.

(a) In subchapters A through K of
this chapter, unless the context re-
quires otherwise:

(1) Words importing the singular in-
clude the plural;

(2) Words importing the plural in-
clude the singular; and

(3) Words importing the masculine
gender include the feminine.

(b) In subchapters A through K of
this chapter, the word:

(1) Shall is used in an imperative
sense;

(2) May is used in a permissive sense
to state authority or permission to do



Federal Aviation Administration, DOT

the act prescribed, and the words ‘‘no
person may * * *” or ‘‘a person may
not * * ¥’ mean that no person is re-
quired, authorized, or permitted to do
the act prescribed; and

(3) Includes means ‘‘includes but is
not limited to”.

[Doc. No. 1150, 27 FR 4590, May 15, 1962, as
amended by Amdt. 1-10, 31 FR 5055, Mar. 29,
1966]

PART 3—GENERAL REQUIREMENTS

Sec.

3.1 Applicability.

3.5 Statements about products, parts, appli-
ances and materials.

AUTHORITY: 49 U.S.C. 106(g), 40113, 44701,
and 44704.

SOURCE: 70 FR 54832, Sept. 16, 2005, unless
otherwise noted.

§3.1 Applicability.

(a) This part applies to any person
who makes a record regarding:

(1) A type-certificated product, or

(2) A product, part, appliance or ma-
terial that may be used on a type-cer-
tificated product.

(b) Section 3.5(b) does not apply to
records made under part 43 of this
chapter.

§3.5 Statements about products, parts,
appliances and materials.

(a) Definitions. The following terms
will have the stated meanings when
used in this section:

Airworthy means the aircraft con-
forms to its type design and is in a con-
dition for safe operation.

Product means an aircraft, aircraft
engine, or aircraft propeller.

Record means any writing, drawing,
map, recording, tape, film, photograph
or other documentary material by
which information is preserved or con-
veyed in any format, including, but not
limited to, paper, microfilm, identifica-
tion plates, stamped marks, bar codes
or electronic format, and can either be
separate from, attached to or inscribed
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on any product, part, appliance or ma-
terial.

(b) Prohibition against fraudulent and
intentionally false statements. When con-
veying information related to an adver-
tisement or sales transaction, no per-
son may make or cause to be made:

(1) Any fraudulent or intentionally
false statement in any record about the
airworthiness of a type-certificated
product, or the acceptability of any
product, part, appliance, or material
for installation on a type-certificated
product.

(2) Any fraudulent or intentionally
false reproduction or alteration of any
record about the airworthiness of any
type-certificated product, or the ac-
ceptability of any product, part, appli-
ance, or material for installation on a
type-certificated product.

(c) Prohibition against intentionally
misleading statements. (1) When con-
veying information related to an adver-
tisement or sales transaction, no per-
son may make, or cause to be made, a
material representation that a type-
certificated product is airworthy, or
that a product, part, appliance, or ma-
terial is acceptable for installation on
a type-certificated product in any
record if that representation is likely
to mislead a consumer acting reason-
ably under the circumstances.

(2) When conveying information re-
lated to an advertisement or sales
transaction, no person may make, or
cause to be made, through the omission
of material information, a representa-
tion that a type-certificated product is
airworthy, or that a product, part, ap-
pliance, or material is acceptable for
installation on a type-certificated
product in any record if that represen-
tation is likely to mislead a consumer
acting reasonably under the cir-
cumstances.

(d) The provisions of §3.5(b) and
§3.5(c) shall not apply if a person can
show that the product is airworthy or
that the product, part, appliance or
material is acceptable for installation
on a type-certificated product.



SUBCHAPTER B—PROCEDURAL RULES

PART 11—GENERAL RULEMAKING
PROCEDURES

Subpart A—Rulemaking Procedures

Sec.
11.1 To what does this part apply?

DEFINITION OF TERMS

11.3 What is an advance notice of proposed
rulemaking?

11.5 What is a notice of proposed rule-
making?

11.7 What is a supplemental notice of pro-
posed rulemaking?

11.9 What is a final rule?

11.11 What is a final rule with request for
comments?

11.13 What is a direct final rule?

11.15 What is a petition for exemption?

11.17 What is a petition for rulemaking?

11.19 What is a special condition?

GENERAL

11.21 What are the most common kinds of
rulemaking actions for which FAA fol-
lows the Administrative Procedure Act?

11.23 Does FAA follow the same procedures
in issuing all types of rules?

11.25 How does FAA issue rules?

11.27 Are there other ways FAA collects
specific rulemaking recommendations
before we issue an NPRM?

11.29 May FAA change its regulations with-
out first issuing an ANPRM or NPRM?
11.31 How does FAA process direct final

rules?

11.33 How can I track FAA’s rulemaking ac-
tivities?

11.35 Does FAA include sensitive security
information and proprietary information
in the Federal Docket Management Sys-
tem (FDMS)?

11.37 Where can I find information about an
Airworthiness Directive, an airspace des-
ignation, or a petition handled in a re-
gion?

11.38 What public comment procedures does
FAA follow for Special Conditions?

11.39 How may I participate in FAA’s rule-
making process?

11.40 Can I get more information about a
rulemaking?

WRITTEN COMMENTS

11.41 Who may file comments?

11.43 What information must I put in my
written comments?

11.45 Where and when do I file my com-
ments?

11.47 May I ask for more time to file my
comments?
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PUBLIC MEETINGS AND OTHER PROCEEDINGS

11.51 May I request that FAA hold a public
meeting on a rulemaking action?
11.563 What takes place at a public meeting?

PETITIONS FOR RULEMAKING AND FOR
EXEMPTIONS

11.61 May I ask FAA to adopt, amend, or re-
peal a regulation, or grant relief from
the requirements of a current regula-
tion?

11.63 How and to whom do I submit my peti-
tion for rulemaking or petition for ex-
emption?

11.71 What information must I include in
my petition for rulemaking?

11.73 How does FAA process petitions for
rulemaking?

11.75 Does FAA invite public comment on
petitions for rulemaking?

11.77 Is there any additional information I
must include in my petition for desig-
nating airspace?

11.81 What information must I include in
my petition for an exemption?

11.83 How can I operate under an exemption
outside the United States?

11.85 Does FAA invite public comment on
petitions for exemption?

11.87 Are there circumstances in which FAA
may decide not to publish a summary of
my petition for exemption?

11.89 How much time do I have to submit
comments to FAA on a petition for ex-
emption?

11.91 How does FAA inform me of its deci-
sion on my petition for exemption?

11.101 May I ask FAA to reconsider my peti-
tion for rulemaking or petition for ex-
emption if it is denied?

11.103 What exemption relief may be avail-
able to federal, state, and local govern-
ments when operating aircraft that are
not public aircraft?

Subpart B—Paperwork Reduction Act
Control Numbers

11.201 Office of Management and Budget
(OMB) control numbers assigned under
the Paperwork Reduction Act.

APPENDIX 1 TO PART 11—ORAL COMMUNICA-
TIONS WITH THE PUBLIC DURING RULE-
MAKING

AUTHORITY: 49 U.S.C. 106(g), 40101, 40103,
40105, 40109, 40113, 44110, 44502, 44701-44702,
44711, and 46102.

SOURCE: Docket No. 1999-6622, 65 FR 50863,
Aug. 21, 2000, unless otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 11 appear at 61 FR 18052, April 24, 1996.
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Subpart A—Rulemaking
Procedures

§11.1 To what does this part apply?

This part applies to the issuance,
amendment, and repeal of any regula-
tion for which FAA (‘‘we’’) follows pub-
lic rulemaking procedures under the
Administrative Procedure Act (‘‘APA”)
(5 U.S.C. 553).

DEFINITION OF TERMS

§11.3 What is an advance notice of
proposed rulemaking?

An advance notice of proposed rule-
making (ANPRM) tells the public that
FAA is considering an area for rule-
making and requests written com-
ments on the appropriate scope of the
rulemaking or on specific topics. An
advance notice of proposed rulemaking
may or may not include the text of po-
tential changes to a regulation.

§11.5 What is a notice of proposed
rulemaking?

A notice of proposed rulemaking
(NPRM) proposes FAA’s specific regu-
latory changes for public comment and
contains supporting information. It in-
cludes proposed regulatory text.

§11.7 What is a supplemental notice of
proposed rulemaking?

On occasion, FAA may decide that it
needs more information on an issue, or
that we should take a different ap-
proach than we proposed. Also, we may
want to follow a commenter’s sugges-
tion that goes beyond the scope of the
original proposed rule. In these cases,
FAA may issue a supplemental notice
of proposed rulemaking (SNPRM) to
give the public an opportunity to com-
ment further or to give us more infor-
mation.

§11.9 What is a final rule?

A final rule sets out new or revised
requirements and their effective date.
It also may remove requirements.
When preceded by an NPRM, a final
rule will also identify significant sub-
stantive issues raised by commenters
in response to the NPRM and will give
the agency’s response.
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§11.11 What is a final rule with re-
quest for comments?

A final rule with request for com-
ment is a rule that the FAA issues in
final (with an effective date) that in-
vites public comment on the rule. We
usually do this when we have not first
issued an ANPRM or NPRM, because
we have found that doing so would be
impracticable, unnecessary, or con-
trary to the public interest. We give
our reasons for our determination in
the preamble. The comment period
often ends after the effective date of
the rule. A final rule not preceded by
an ANPRM or NPRM is commonly
called an ‘“‘immediately adopted final
rule.” We invite comments on these
rules only if we think that we will re-
ceive useful information. For example,
we would not invite comments when we
are just making an editorial clarifica-
tion or correction.

§11.13 What is a direct final rule?

A direct final rule is a type of final
rule with request for comments. Our
reason for issuing a direct final rule
without an NPRM is that we would not
expect to receive any adverse com-
ments, and so an NPRM is unnecessary.
However, to be certain that we are cor-
rect, we set the comment period to end
before the effective date. If we receive
an adverse comment or notice of intent
to file an adverse comment, we then
withdraw the final rule before it be-
comes effective and may issue an
NPRM.

§11.15 What is a petition for exemp-
tion?

A petition for exemption is a request
to FAA by an individual or entity ask-
ing for relief from the requirements of
a current regulation.

§11.17 What is a petition for rule-
making?

A petition for rulemaking is a re-
quest to FAA by an individual or enti-
ty asking the FAA to adopt, amend, or
repeal a regulation.

§11.19 What is a special condition?

A special condition is a regulation
that applies to a particular aircraft de-
sign. The FAA issues special conditions
when we find that the airworthiness
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regulations for an aircraft, aircraft en-
gine, or propeller design do not contain
adequate or appropriate safety stand-
ards, because of a novel or unusual de-
sign feature.

GENERAL

§11.21 What are the most common
kinds of rulemaking actions for
which FAA follows the Administra-
tive Procedure Act?

FAA follows the Administrative Pro-
cedure Act (APA) procedures for these
common types of rules:

(a) Rules found in the Code of Federal
Regulations;

(b) Airworthiness directives
under part 39 of this chapter; and

(c) Airspace Designations issued
under various parts of this chapter.

§11.23 Does FAA follow the same pro-
cedures in issuing all types of
rules?

Yes, in general, FAA follows the
same procedures for all rule types.
There are some differences as to which
FAA official has authority to issue
each type, and where you send peti-
tions for FAA to adopt, amend, or re-
peal each type. Assume that the proce-
dures in this subpart apply to all rules,
except where we specify otherwise.

§11.25 How does FAA issue rules?

(a) The FAA uses APA rulemaking
procedures to adopt, amend, or repeal
regulations. To propose or adopt a new
regulation, or to change a current reg-
ulation, FAA will issue one or more of
the following documents. We publish
these rulemaking documents in the
FEDERAL REGISTER unless we name and
personally serve a copy of a rule on
every person subject to it. We also
make all documents available to the
public by posting them in the Federal
Docket Management System at http:/
www.regulations.gov.

(1) An advance notice of proposed
rulemaking (ANPRM).

(2) A notice of proposed rulemaking
(NPRM).

(3) A supplemental notice of proposed
rulemaking (SNPRM).

(4) A final rule.

(5) A final rule with request for com-
ments.

(6) A direct final rule.

issued

24

14 CFR Ch. | (1-1-10 Edition)

(b) BEach of the rulemaking docu-
ments in paragraph (a) of this section
generally contains the following infor-
mation:

(1) The topic involved in the rule-
making document.

(2) FAA’s legal authority for issuing
the rulemaking document.

(3) How interested persons may par-
ticipate in the rulemaking proceeding
(for example, by filing written com-
ments or making oral presentations at
a public meeting).

(4) Whom to call if you have ques-
tions about the rulemaking document.

(5) The date, time, and place of any
public meetings FAA will hold to dis-
cuss the rulemaking document.

(6) The docket number and regulation
identifier number (RIN) for the rule-
making proceeding.

[Docket No. 1999-6622, 656 FR 50863, Aug. 21,
2000, as amended at 72 FR 68474, Dec. 5, 2007]

§11.27 Are there other ways FAA col-
lects specific rulemaking rec-
ommendations before we issue an
NPRM?

Yes, the FAA obtains advice and rec-
ommendations from rulemaking advi-
sory committees. One of these commit-
tees is the Aviation Rulemaking Advi-
sory Committee (ARAC), which is a
formal standing committee comprised
of representatives of aviation associa-
tions and industry, consumer groups,
and interested individuals. In con-
ducting its activities, ARAC complies
with the Federal Advisory Committee
Act and the direction of FAA. We task
ARAC with providing us with rec-
ommended rulemaking actions dealing
with specific areas and problems. If we
accept an ARAC recommendation to
change an FAA rule, we ordinarily pub-
lish an NPRM using the procedures in
this part. The FAA may establish other
rulemaking advisory committees as
needed to focus on specific issues for a
limited period of time.

§11.29 May FAA change its regulations
without first issuing an ANPRM or
NPRM?

The FAA normally adds or changes a
regulation by issuing a final rule after
an NPRM. However, FAA may adopt,
amend, or repeal regulations without
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first issuing an ANPRM or NPRM in
the following situations:

(a) We may issue a final rule without
first requesting public comment if, for
good cause, we find that an NPRM is
impracticable, unnecessary, or con-
trary to the public interest. We place
that finding and a brief statement of
the reasons for it in the final rule. For
example, we may issue a final rule in
response to a safety emergency.

(b) If an NPRM would be unnecessary
because we do not expect to receive ad-
verse comment, we may issue a direct
final rule.

§11.31 How does FAA process direct
final rules?

(a) A direct final rule will take effect
on a specified date unless FAA receives
an adverse comment or notice of intent
to file an adverse comment within the
comment period—generally 60 days
after the direct final rule is published
in the FEDERAL REGISTER. An adverse
comment explains why a rule would be
inappropriate, or would be ineffective
or unacceptable without a change. It
may challenge the rule’s underlying
premise or approach. Under the direct
final rule process, we do not consider
the following types of comments to be
adverse:

(1) A comment recommending an-
other rule change, in addition to the
change in the direct final rule at issue.
We consider the comment adverse,
however, if the commenter states why
the direct final rule would be ineffec-
tive without the change.

(2) A frivolous or insubstantial com-
ment.

(b) If FAA has not received an ad-
verse comment or notice of intent to
file an adverse comment, we will pub-
lish a confirmation document in the
FEDERAL REGISTER, generally within 15
days after the comment period closes.
The confirmation document tells the
public the effective date of the rule.

(c) If we receive an adverse comment
or notice of intent to file an adverse
comment, we will advise the public by
publishing a document in the FEDERAL
REGISTER before the effective date of
the direct final rule. This document
may withdraw the direct final rule in
whole or in part. If we withdraw a di-
rect final rule because of an adverse
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comment, we may incorporate the
commenter’s recommendation into an-
other direct final rule or may publish a
notice of proposed rulemaking.

§11.33 How can I track FAA’s rule-
making activities?

The best ways to track FAA’s rule-
making activities are with the docket
number or the regulation identifier
number.

(a) Docket ID. We assign a docket ID
to each rulemaking document pro-
ceeding. Each rulemaking document
FAA issues in a particular rulemaking
proceeding, as well as public comments
on the proceeding, will display the
same docket ID. This ID allows you to
search the Federal Docket Manage-
ment System (FDMS) for information
on most rulemaking proceedings. You
can view and copy docket materials
during regular business hours at the
U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200 New
Jersey Avenue, SE., Washington, DC
20590. Or you can view and download
docketed materials through the Inter-
net at http:/www.regulations.gov. If you
can’t find the material in the elec-
tronic docket, contact the person listed
under FOR FURTHER INFORMATION
CONTACT in the document you are in-
terested in.

(b) Regulation identifier number. DOT
publishes a semiannual agenda of all
current and projected DOT
rulemakings, reviews of existing regu-
lations, and completed actions. This
semiannual agenda appears in the Uni-
fied Agenda of Federal Regulations,
published in the FEDERAL REGISTER in
April and October of each year. The
semiannual agenda tells the public
about DOT’s—including FAA’s—regu-
latory activities. DOT assigns a regula-
tion identifier number (RIN) to each
individual rulemaking proceeding in
the semiannual agenda. This number
appears on all rulemaking documents
published in the FEDERAL REGISTER
and makes it easy for you to track
those rulemaking proceedings in both
the FEDERAL REGISTER and the semi-
annual regulatory agenda.

[Docket No. 1999-6622, 656 FR 50863, Aug. 21,
2000, as amended at 72 FR 68474, Dec. 5, 2007]
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§11.35 Does FAA include sensitive se-
curity information and proprietary
information in the Federal Docket
Management System (FDMS)?

(a) Sensitive security information. You
should not submit sensitive security
information to the rulemaking docket,
unless you are invited to do so in our
request for comments. If we ask for
this information, we will tell you in
the specific document how to submit
this information, and we will provide a
separate non-public docket for it. For
all proposed rule changes involving
civil aviation security, we review com-
ments as we receive them, before they
are placed in the docket. If we find that
a comment contains sensitive security
information, we remove that informa-
tion before placing the comment in the
general docket.

(b) Proprietary information. When we
are aware of proprietary information
filed with a comment, we do not place
it in the docket. We hold it in a sepa-
rate file to which the public does not
have access, and place a note in the
docket that we have received it. If we
receive a request to examine or copy
this information, we treat it as any
other request under the Freedom of In-
formation Act (b U.S.C. 552). We proc-
ess such a request under the DOT pro-
cedures found in 49 CFR part 7.

[Docket No. 1999-6622, 656 FR 50863, Aug. 21,
2000, as amended at 72 FR 68474, Dec. 5, 2007]

§11.37 Where can I find information
about an Airworthiness Directive,
an airspace designation, or a peti-
tion handled in a region?

The FAA includes most documents
concerning Airworthiness Directives,
airspace designations, or petitions han-
dled in a region in the electronic dock-
et. If the information isn’t in the dock-
et, contact the person listed under FOR
FURTHER INFORMATION CONTACT
in the FEDERAL REGISTER document
about the action.

§11.38 What public comment proce-
dures does the FAA follow for Spe-
cial Conditions?

Even though the Administrative Pro-
cedure Act does not require notice and
comment for rules of particular appli-
cability, FAA does publish proposed
special conditions for comment. In the
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following circumstances we may not
invite comment before we issue a spe-
cial condition. If we don’t, we will in-
vite comment when we publish the
final special condition.

(a) The FAA considers prior notice to
be impracticable if issuing a design ap-
proval would significantly delay deliv-
ery of the affected aircraft. We con-
sider such a delay to be contrary to the
public interest.

(b) The FAA considers prior notice to
be unnecessary if we have provided pre-
vious opportunities to comment on
substantially identical proposed spe-
cial conditions, and we are satisfied
that new comments are unlikely.

§11.39 How may I participate in FAA’s
rulemaking process?

You may participate in FAA’s rule-
making process by doing any of the fol-
lowing:

(a) File written comments on any
rulemaking document that asks for
comments, including an ANPRM,
NPRM, SNPRM, a final rule with re-
quest for comments, or a direct final
rule. Follow the directions for com-
menting found in each rulemaking doc-
ument.

(b) Ask that we hold a public meeting
on any rulemaking, and participate in
any public meeting that we hold.

(c) File a petition for rulemaking
that asks us to adopt, amend, or repeal
a regulation.

§1140 Can I get more information
about a rulemaking?

You can contact the person listed
under FOR FURTHER INFORMATION
CONTACT in the preamble of a rule.
That person can explain the meaning
and intent of a proposed rule, the tech-
nical aspects of a document, the termi-
nology in a document, and can tell you
our published schedule for the rule-
making process. We cannot give you in-
formation that is not already available
to other members of the public. De-
partment of Transportation policy on
oral communications with the public
during rulemaking appears in appendix
1 of this part.
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WRITTEN COMMENTS

§11.41 Who may file comments?

Anyone may file written comments
about proposals and final rules that re-
quest public comments.

§11.43 What information must I put in
my written comments?

(a) Your written comments must be
in English and must contain the fol-
lowing:

(1) The docket number of the rule-
making document you are commenting
on, clearly set out at the beginning of
your comments.

(2) Your name and mailing address,
and, if you wish, other contact infor-
mation, such as a fax number, tele-
phone number, or e-mail address.

(3) Your information, views, or argu-
ments, following the instructions for
participation in the rulemaking docu-
ment on which you are commenting.

(b) You should also include all mate-
rial relevant to any statement of fact
or argument in your comments, to the
extent that the material is available to
you and reasonable for you to submit.
Include a copy of the title page of the
document. Whether or not you submit
a copy of the material to which you
refer, you should indicate specific
places in the material that support
your position.

§11.45 Where and when do I file my
comments?

(a) Send your comments to the loca-
tion specified in the rulemaking docu-
ment on which you are commenting. If
you are asked to send your comments
to the Federal Document Management
System, you may send them in either
of the following ways:

(1) By mail to: U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

(2) Through the Internet to http:/
www.regulations.gov.

(3) In any other manner designated
by FAA.

(b) Make sure that your comments
reach us by the deadline set out in the
rulemaking document on which you
are commenting. We will consider late-
filed comments to the extent possible
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only if they do not significantly delay
the rulemaking process.

(c) We may reject your paper or elec-
tronic comments if they are frivolous,
abusive, or repetitious. We may reject
comments you file electronically if you
do not follow the electronic filing in-
structions at the Federal Docket Man-
agement System Web site.

[Docket No. 1999-6622, 656 FR 50863, Aug. 21,
2000, as amended at 72 FR 68474, Dec. 5, 2007]

§11.47 May I ask for more time to file
my comments?

Yes, if FAA grants your request for
more time to file comments, we grant
all persons the same amount of time.
We will notify the public of the exten-
sion by a document in the FEDERAL
REGISTER. If FAA denies your request,
we will notify you of the denial. To ask
for more time, you must file a written
or electronic request for extension at
least 10 days before the end of the com-
ment period. Your letter or message
must—

(a) Show the docket number of the
rule at the top of the first page;

(b) State, at the beginning, that you
are requesting an extension of the com-
ment period;

(c) Show that you have good cause
for the extension and that an extension
is in the public interest;

(d) Be sent to the address specified
for comments in the rulemaking docu-
ment on which you are commenting.

PUBLIC MEETINGS AND OTHER
PROCEEDINGS

§11.51 May I request that FAA hold a
public meeting on a rulemaking ac-
tion?

Yes, you may request that we hold a
public meeting. FAA holds a public
meeting when we need more than writ-
ten comments to make a fully in-
formed decision. Submit your written
request to the address specified in the
rulemaking document on which you
are commenting. Specify at the top of
your letter or message that you are re-
questing that the agency hold a public
meeting. Submit your request no later
than 30 days after our rulemaking no-
tice. If we find good cause for a meet-
ing, we will notify you and publish a
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notice of the meeting in the FEDERAL
REGISTER.

§11.58 What takes place at a public
meeting?

A public meeting is a non-adver-
sarial, fact-finding proceeding con-
ducted by an FAA representative. Pub-
lic meetings are announced in the FED-
ERAL REGISTER. We invite interested
persons to attend and to present their
views to the agency on specific issues.
There are no formal pleadings and no
adverse parties, and any regulation
issued afterward is not necessarily
based exclusively on the record of the
meeting.

PETITIONS FOR RULEMAKING AND FOR
EXEMPTION

§11.61 May I ask FAA to adopt, amend,
or repeal a regulation, or grant re-
lief from the requirements of a cur-
rent regulation?

(a) Using a petition for rulemaking,
you may ask FAA to add a new regula-
tion to title 14 of the Code of Federal
Regulations (14 CFR) or ask FAA to
amend or repeal a current regulation in
14 CFR.

(b) Using a petition for exemption,
you may ask FAA to grant you relief
from current regulations in 14 CFR.

§11.63 How and to whom do I submit
my petition for rulemaking or peti-
tion for exemption?

(a) To submit a petition for rule-
making or exemption—

(1) By electronic submission, submit
your petition for rulemaking or exemp-
tion to FAA through the Internet at
hitp://www.regulations.gov, the Federal
Docket Management System Web site.
For additional instructions, you may
visit attp://www.faa.gov/regulations.

(2) By paper submission, send the
original signed copy of your petition
for rulemaking or exemption to this
address: U.S. Department of Transpor-
tation, Docket Operations, West Build-
ing Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

(b) Submit a petition for rulemaking
or exemption from part 139 of this
chapter—
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(1) To the appropriate FAA airport
field office in whose area your airport
is, or will be, established; and

(2) To the U.S. Department of Trans-
portation, Docket Operations, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE., Wash-
ington, DC 20590 or by electronic sub-
mission to this Internet address: http:/
www.regulations.gov.

(c) The FAA may designate other
means by which you can submit peti-
tions in the future.

(d) Submit your petition for exemp-
tion 120 days before you need the ex-
emption to take effect.

[Amdt. 11-50, 69 FR 22386, Apr. 26, 2004, as
amended at 72 FR 68474, Dec. 5, 2007; Amdt.
11-55, 74 FR 202, Jan. 5, 2009]

§11.71 What information must I in-
clude in my petition for rule-
making?

(a) You must include the following
information in your petition for rule-
making:

(1) Your name and mailing address
and, if you wish, other contact infor-
mation such as a fax number, tele-
phone number, or e-mail address.

(2) An explanation of your proposed
action and its purpose.

(3) The language you propose for a
new or amended rule, or the language
you would remove from a current rule.

(4) An explanation of why your pro-
posed action would be in the public in-
terest.

(5) Information and arguments that
support your proposed action, includ-
ing relevant technical and scientific
data available to you.

(6) Any specific facts or cir-
cumstances that support or dem-
onstrate the need for the action you
propose.

(b) In the process of considering your
petition, we may ask that you provide
information or data available to you
about the following:

(1) The costs and benefits of your pro-
posed action to society in general, and
identifiable groups within society in
particular.

(2) The regulatory burden of your
proposed action on small businesses,
small organizations, small govern-
mental jurisdictions, and Indian tribes.
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(3) The recordkeeping and reporting
burdens of your proposed action and
whom the burdens would affect.

(4) The effect of your proposed action
on the quality of the natural and social
environments.

§11.73 How does FAA process peti-
tions for rulemaking?

After we have determined the dis-
position of your petition, we will con-
tact you in writing about our decision.
The FAA may respond to your petition
for rulemaking in one of the following
ways:

(a) If we determine that your petition
justifies our taking the action you sug-
gest, we may issue an NPRM or
ANPRM. We will do so no later than 6
months after the date we receive your
petition. In making our decision, we
consider:

(1) The immediacy of the safety or se-
curity concerns you raise;

(2) The priority of other issues the
FAA must deal with; and

(3) The resources we have available
to address these issues.

(b) If we have issued an ANPRM or
NPRM on the subject matter of your
petition, we will consider your argu-
ments for a rule change as a comment
in connection with the rulemaking pro-
ceeding. We will not treat your peti-
tion as a separate action.

(c) If we have begun a rulemaking
project in the subject area of your peti-
tion, we will consider your comments
and arguments for a rule change as
part of that project. We will not treat
your petition as a separate action.

(d) If we have tasked ARAC to study
the general subject area of your peti-
tion, we will ask ARAC to review and
evaluate your proposed action. We will
not treat your petition as a separate
action.

(e) If we determine that the issues
you identify in your petition may have
merit, but do not address an immediate
safety concern or cannot be addressed
because of other priorities and resource
constraints, we may dismiss your peti-
tion. Your comments and arguments
for a rule change will be placed in a
database, which we will examine when
we consider future rulemaking.
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§11.75 Does FAA invite public com-
ment on petitions for rulemaking?

Generally, FAA does not invite pub-
lic comment on petitions for rule-
making.

§11.77 Is there any additional infor-
mation I must include in my peti-
tion for designating airspace?

In petitions asking FAA to establish,
amend, or repeal a designation of air-
space, including special use airspace,
you must include all the information
specified by §11.71 and also:

(a) The location and a description of
the airspace you want assigned or des-
ignated;

(b) A complete description of the ac-
tivity or use to be made of that air-
space, including a detailed description
of the type, volume, duration, time,
and place of the operations to be con-
ducted in the area;

(c) A description of the air naviga-
tion, air traffic control, surveillance,
and communication facilities available
and to be provided if we grant the des-
ignation; and

(d) The name and location of the
agency, office, facility, or person who
would have authority to permit the use
of the airspace when it was not in use
for the purpose to which you want it
assigned.

§11.81 What information must I in-
clude in my petition for an exemp-
tion?

You must include the following infor-
mation in your petition for an exemp-
tion and submit it to FAA as soon as
you know you need an exemption.

(a) Your name and mailing address
and, if you wish, other contact infor-
mation such as a fax number, tele-
phone number, or e-mail address;

(b) The specific section or sections of
14 CFR from which you seek an exemp-
tion;

(c) The extent of relief you seek, and
the reason you seek the relief;

(d) The reasons why granting your re-
quest would be in the public interest;
that is, how it would benefit the public
as a whole;

(e) The reasons why granting the ex-
emption would not adversely affect
safety, or how the exemption would
provide a level of safety at least equal
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to that provided by the rule from
which you seek the exemption;

(f) A summary we can publish in the
FEDERAL REGISTER, stating:

(1) The rule from which you seek the
exemption; and

(2) A brief description of the nature
of the exemption you seek;

(g2) Any additional information, views
or arguments available to support your
request; and

(h) If you want to exercise the privi-
leges of your exemption outside the
United States, the reason why you
need to do so.

§11.83 How can I operate under an ex-
emption outside the United States?

If you want to be able to operate
under your exemption outside the
United States, you must request this
when you petition for relief and give us
the reason for this use. If you do not
provide your reason or we determine
that it does not justify this relief, we
will limit your exemption to use within
the United States. Before we extend
your exemption for use outside the
United States, we will verify that the
exemption would be in compliance with
the Standards of the International
Civil Aviation Organization (ICAO). If
it would not, but we still believe it
would be in the public interest to allow
you to do so, we will file a difference
with ICAO. However, a foreign country
still may not allow you to operate in
that country without meeting the
ICAO standard.

§11.85 Does FAA invite public com-
ment on petitions for exemption?

Yes, FAA publishes information
about petitions for exemption in the
FEDERAL REGISTER. The information
includes—

(a) The docket number of the peti-
tion;

(b) The citation to the rule or rules
from which the petitioner requested re-
lief;

(c) The name of the petitioner;

(d) The petitioner’s summary of the
action requested and the reasons for re-
questing it; and

(e) A request for comments to assist
FAA in evaluating the petition.
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§11.87 Are there circumstances in
which FAA may decide not to pub-
lish a summary of my petition for
exemption?

The FAA may not publish a summary
of your petition for exemption and re-
quest comments if you present or we
find good cause why we should not
delay action on your petition. The fac-
tors we consider in deciding not to re-
quest comment include:

(a) Whether granting your petition
would set a precedent.

(b) Whether the relief requested is
identical to exemptions granted pre-
viously.

(c) Whether our delaying action on
your petition would affect you ad-
versely.

(d) Whether you filed your petition in
a timely manner.

§11.89 How much time do I have to
submit comments to FAA on a peti-
tion for exemption?

The FAA states the specific time al-
lowed for comments in the FEDERAL
REGISTER notice about the petition. We
usually allow 20 days to comment on a
petition for exemption.

§11.91 How does FAA inform me of its
decision on my petition for exemp-
tion?

The FAA will notify you in writing
about its decision on your petition. A
copy of this decision is also placed in
the public docket. We will include the
docket number associated with your
petition in our letter to you.

[Docket No. FAA-2005-22982, 71 FR 1485, Jan.
10, 2006]

§11.101 May I ask FAA to reconsider
my petition for rulemaking or peti-
tion for exemption if it is denied?

Yes, you may petition FAA to recon-
sider your petition denial. You must
submit your request to the address to
which you sent your original petition,
and FAA must receive it within 60 days
after we issued the denial. For us to ac-
cept your petition, show the following:

(a) That you have a significant addi-
tional fact and why you did not present
it in your original petition;

(b) That we made an important fac-
tual error in our denial of your original
petition; or
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(¢c) That we did not correctly inter-
pret a law, regulation, or precedent.

§11.103 What exemption relief may be
available to federal, state, and local
governments when operating air-
craft that are not public aircraft?

The Federal Aviation Administration
may grant a federal, state, or local
government an exemption from part A
of subtitle VII of title 49 United States
Code, and any regulation issued under
that authority that is applicable to an
aircraft as a result of the Independent
Safety Board Act Amendments of 1994,
Public Law 103411, if—

(a) The Administrator finds that
granting the exemption is necessary to
prevent an undue economic burden on
the unit of government; and

(b) The Administrator certifies that
the aviation safety program of the unit
of government is effective and appro-
priate to ensure safe operations of the
type of aircraft operated by the unit of
government.

[68 FR 25488, May 13, 2003]

Subpart B—Paperwork Reduction
Act Control Numbers

§11.201 Office of Management and
Budget (OMB) control numbers as-
signed under the Paperwork Reduc-
tion Act.

(a) The Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520) requires FAA
to get approval from OMB for our in-
formation collection activities, and to
list a record of those approvals in the
FEDERAL REGISTER. This subpart lists
the control numbers OMB assigned to
FAA’s information collection activi-
ties.

(b) The table listing OMB control
numbers assigned to FAA’s informa-
tion collection activities follows:

14 CFR part or
section identified
and described

Current OMB control number

2120-0539
2120-0632
2120-0018, 2120-0552
2120-0508
2120-0056
2120-0020
2120-0508
2120-0024, 2120-0042
2120-0043
2120-0680
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14 CFR part or
section identified
and described

Current OMB control number

2120-0021, 2120-0034, 2120-0543
2120-0571

2120-0007

2120-0022, 2120-0535, 2120-0571,
2120-0648

2120-0034, 2120-0543

2120-0001

2120-0005, 2120-0026, 2120-0027
2120-0573, 2120-0606, 2120-0620

2120-0631, 2120-0651
2120-0524, 2120-0606, 2120-0639
2120-0027
2120-0027, 2120-0641
2120-0075, 2120-0554, 2120-0628

Part 108 ... 2120-0098, 2120-0554, 2120-0577,
2120-0628, 2120-0642

Part 109 ... 2120-0505

Part 119 2120-0593

Part 121 ... 2120-0008, 2120-0028, 2120-0535,
2120-0571, 2120-0600, 2120-0606,
2120-0614, 2120-0616, 2120-0631,
2120-0651, 2120-0653, 2120-0691,
2120-0702

Part 125 ............. 2120-0028, 2120-0085, 2120-0616,
2120-0651

Part 129 ............. 2120-0028, 2120-0536, 2120-0616,
2120-0638

Part 133 ... 2120-0044

Part 135 2120-0003, 2120-0028, 2120-0039,
2120-0535, 2120-0571, 2120-0600,
2120-0606, 2120-0614, 2120-0616,

2120-0620, 2120-0631, 2120-0653

Part 137 ... 2120-0049

Part 139 2120-0045, 2120-0063

Part 141 2120-0009

Part 142 2120-0570

Part 145 2120-0003, 2120-0010, 2120-0571
Part 147 2120-0040

Part 150 2120-0517

Part 157 2120-0036

Part 158 2120-0557

Part 161 ... 2120-0563

Part 171 ... 2120-0014

Part 183 2120-0033, 2120-0604

Part 193 2120-0646

Part 198 2120-0514

Part 400 2120-0643, 2120-0644, 0649
Part 401 2120-0608

Part 440 2120-0601

SFAR 36 .. 2120-0507

SFAR 71 .. 2120-0620

[Doc. No. 1999-6622, 656 FR 50863, Aug. 21, 2000,
as amended by Amdt. 11-47, 67 FR 9553, Mar.
1, 2002; Amdt. 1149, 68 FR 61321, Oct. 27, 2003;
Amdt. 1149, 68 FR 70132, Dec. 17, 2003; 70 FR
40163, July 12, 2005; 71 FR 63426, Oct. 30, 2006;
72 FR 59599, Oct. 22, 2007]

APPENDIX 1 TO PART 11—ORAL COMMU-
NICATIONS WITH THE PUBLIC DURING
RULEMAKING

1. What is an ex parte contact?

“Ex parte” is a Latin term that means
‘“‘one sided,” and indicates that not all par-
ties to an issue were present when it was dis-
cussed. An ex parte contact involving rule-
making is any communication between FAA
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and someone outside the government regard-
ing a specific rulemaking proceeding, before
that proceeding closes. A rulemaking pro-
ceeding does not close until we publish the
final rule or withdraw the NPRM. Because
an ex parte contact excludes other interested
persons, including the rest of the public,
from the communication, it may give an un-
fair advantage to one party, or appear to do
S0.

2. Are written comments to the docket ex parte
contacts?

Written comments submitted to the docket
are not ex parte contacts because they are
available for inspection by all members of
the public.

3. What is DOT policy on ex parte contacts?

It is DOT policy to provide for open devel-
opment of rules and to encourage full public
participation in rulemaking actions. In addi-
tion to providing opportunity to respond in
writing to an NPRM and to appear and be
heard at a hearing, DOT policy encourages
agencies to contact the public directly when
we need factual information to resolve ques-
tions of substance. It also encourages DOT
agencies to be receptive to appropriate con-
tacts from persons affected by or interested
in a proposed action. But under some cir-
cumstances an ex parte contact could affect
the basic openness and fairness of the rule-
making process. Even the appearance of im-
propriety can affect public confidence in the
process. For this reason, DOT policy sets
careful guidelines for these contacts. The
kind of ex parte contacts permitted and the
procedures we follow depend on when the
contact occurs in the rulemaking process.

4. What kinds of ex parte contacts does DOT
policy permit before we issue an ANPRM,
NPRM, Supplemental NPRM, or immediately
adopted final rule?

The DOT policy authorizes ex parte con-
tacts that we need to obtain technical and
economic information. We need this informa-
tion to decide whether to issue a regulation
and what it should say. Each contact that in-
fluences our development of the regulation is
noted in the preamble. For multiple contacts
that are similar, we may provide only a gen-
eral discussion. For contacts not discussed in
the preamble, we place a report discussing
each contact or group of related contacts in
the rulemaking docket when it is opened.

5. Does DOT policy permit ex parte contacts
during the comment period?

No, during the comment period, the public
docket is available for written comments
from any member of the public. These com-
ments can be examined and responded to by
any interested person. Because this public
forum is available, DOT policy discourages
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ex parte contacts during the comment pe-
riod. They are not necessary to collect the
information the agency needs to make its de-
cision.

6. What if the FAA believes it needs to meet with
members of the public to discuss the proposal?

If the FAA determines that it would be
helpful to invite members of the public to
make oral presentations to it regarding the
proposal, we will announce a public meeting
in the FEDERAL REGISTER.

7. Are any oral contacts concerning the proposal
permitted during the comment period?

If you contact the agency with questions
regarding the proposal during the comment
period, we can only provide you with infor-
mation that has already been made available
to the general public. If you contact the
agency to discuss the proposal, you will be
told that the proper avenue of communica-
tion during the comment period is a written
communication to the docket.

8. If a substantive ex parte contact does occur
during the comment period, what does FAA do?

While FAA tries to ensure that FAA per-
sonnel and the public are aware of DOT pol-
icy, substantive ex parte contacts do occa-
sionally occur, for example, at meetings not
intended for that purpose. In such a case, we
place a summary of the contact and a copy
of any materials provided at the meeting in
the rulemaking docket. We encourage par-
ticipants in such a meeting to file written
comments in the docket.

9. Does DOT policy permit ex parte contacts the
comment period has closed?

DOT policy strongly discourages ex parte
contacts initiated by commenters to discuss
their position on the proposal once the com-
ment period has closed. Such a contact at
this time would be improper, since other in-
terested persons would not have an oppor-
tunity to respond. If we need further infor-
mation regarding a comment in the docket,
we may request this from a commenter. A
record of this contact and the information
provided is placed in the docket. If we need
to make other contacts to update factual in-
formation, such as economic data, we will
disclose this information in the final rule
docket or in the economic studies accom-
panying it, which are available in the dock-
et.

10. What if FAA needs to meet with interested
persons to discuss the proposal after the com-
ment period has closed?

If FAA determines that it would be helpful
to meet with a person or group after the
close of the comment period to discuss a
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course of action to be taken, we will an-
nounce the meeting in the FEDERAL REG-
ISTER. We will also consider reopening the
comment period. If an inappropriate ex parte
contact does occur after the comment period
closes, a summary of the contact and a copy
of any material distributed during meeting
will be placed in the docket if it could be
seen as influencing the rulemaking process.

11. Under what circumstances will FAA reopen
the comment period?

If we receive an ex parte communication
after the comment period has closed that
could substantially influence the rule-
making, we may reopen the comment period.
DOT policy requires the agency to carefully
consider whether the substance of the con-
tact will give the commenter an unfair ad-
vantage, since the rest of the public may not
see the record of the contact in the docket.
When the substance of a proposed rule is sig-
nificantly changed as a result of such an oral
communication, DOT policy and practice re-
quires that the comment period be reopened
by issuing a supplemental NPRM in which
the reasons for the change are discussed.

12. What if I have important information for
FAA and the comment period is closed?

You may always provide FAA with written
information after the close of the comment
period and it will be considered if time per-
mits. Because contacts after the close of the
comment may not be seen by other inter-
ested persons, if they substantially and spe-
cifically influence the FAA’s decision, we
may need to reopen the comment period.

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

Subpart A—Investigative Procedures

Sec.

13.1 Reports of violations.

13.3 Investigations (general).

13.5 Formal complaints.

13.7 Records, documents and reports.

Subpart B—Administrative Actions

13.11 Administrative disposition of certain
violations.

Subpart C—Legal Enforcement Actions

13.13 Consent orders.

13.14 Civil penalties: General.

13.15 Civil penalties: Other than by adminis-
trative assessment.

13.16 Civil penalties: Administrative assess-
ment against a person other than an in-
dividual acting as a pilot, flight engi-
neer, mechanic, or repairman. Adminis-
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trative assessment against all persons
for hazardous materials violations.

13.17 Seizure of aircraft.

13.18 Civil penalties: Administrative assess-
ment against an individual acting as a
pilot, flight engineer, mechanic, or re-
pairman.

13.19 Certificate action.

13.20 Orders of compliance, cease and desist
orders, orders of denial, and other orders.

13.21 Military personnel.

13.23 Criminal penalties.

13.25 Injunctions.

13.27 Final order of Hearing Officer in cer-
tificate of aircraft registration pro-
ceedings.

13.29 Civil penalties: Streamlined enforce-
ment procedures for certain security vio-
lations.

Subpart D—Rules of Practice for FAA
Hearings

13.31
13.33
13.35
13.37
13.39

Applicability.

Appearances.

Request for hearing.

Hearing Officer’s powers.

Disqualification of Hearing Officer.

13.41 [Reserved]

13.43 Service and filing of pleadings, mo-
tions, and documents.

13.44 Computation of time and extension of
time.

13.45 Amendment of notice and answer.

13.47 Withdrawal of notice or request for
hearing.

13.49 Motions.

13.561 Intervention.

13.53 Depositions.

13.55 Notice of hearing.

13.57 Subpoenas and witness fees.

13.59 Evidence.

13.61 Argument and submittals.

13.63 Record.

Subpart E—Orders of Compliance Under
the Hazardous Materials Transportation Act

13.71 Applicability.

13.73 Notice of proposed order of compli-
ance.

13.75 Reply or request for hearing.

13.77 Consent order of compliance.

13.79 Hearing.

13.81 Order of immediate compliance.

13.83 Appeal.
13.85 Filing,
time.
13.87 Extension of time.

service and computation of

Subpart F—Formal Fact-Finding Investiga-
tion Under an Order of Investigation

13.101
13.103
13.105
13.107

Applicability.

Order of investigation.
Notification.

Designation of additional parties.
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13.109 Convening the investigation.

13.111 Subpoenas.

13.113 Noncompliance with the investigative
process.

13.115 Public proceedings.

13.117 Conduct of investigative proceeding
or deposition.

13.119 Rights of persons against self-in-
crimination.

13.121 Witness fees.

13.123 Submission by party to the investiga-
tion.

13.125 Depositions.

13.127 Reports, decisions and orders.

13.129 Post-investigation action.

13.131 Other procedures.

Subpart G—Rules of Practice in FAA Civil
Penalty Actions

13.201
13.202
13.203
13.204
13.205
13.206
13.207
13.208
13.209
13.210
13.211
13.212
13.213

Applicability.

Definitions.

Separation of functions.

Appearances and rights of parties.

Administrative law judges.

Intervention.

Certification of documents.

Complaint.

Answer.

Filing of documents.

Service of documents.

Computation of time.

Extension of time.

13.214 Amendment of pleadings.

13.215 Withdrawal of complaint or request
for hearing.

13.216 Waivers.

13.217 Joint procedural or discovery sched-
ule.

13.218 Motions.

13.219 Interlocutory appeals.

13.220 Discovery.

13.221 Notice of hearing.

13.222 Evidence.

13.223 Standard of proof.

13.224 Burden of proof.

13.225 Offer of proof.

13.226 Public disclosure of evidence.

13.227 Expert or opinion witnesses.

13.228 Subpoenas.

13.229 Witness fees.

13.230 Record.

13.231 Argument before the administrative
law judge.

13.232 Initial decision.

13.233 Appeal from initial decision.

13.234 Petition to reconsider or modify a
final decision and order of the FAA deci-
sionmaker on appeal.

13.235 Judicial review of a final decision and
order.

Subpart H—Civil Monetary Penalty Inflation
Adjustment

13.301 Scope and purpose.
13.303 Definitions.
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13.306 Cost of living adjustments of civil
monetary penalties.

Subpart I—Flight Operational Quality
Assurance Programs

13.401 Flight Operational Quality Assurance
program: Prohibition against use of data
for enforcement purposes.

AUTHORITY: 18 U.S.C. 6002; 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5128, 40113-40114,
44103-44106, 44702-44703, 44709-44710, 44713,
46101-46111, 46301, 46302 (for a violation of 49
U.S.C. 46504), 46304-46316, 46318, 46501-46502,
46504-46507, 47106, 47107, 47111, 47122, 47306,
47531-47532; 49 CFR 1.47.

SOURCE: Docket No. 18884, 44 FR 63723, Nov.
5, 1979, unless otherwise noted.

Subpart A—Investigative
Procedures

§13.1 Reports of violations.

(a) Any person who knows of a viola-
tion of the Federal Aviation Act of
1958, as amended, the Hazardous Mate-
rials Transportation Act relating to
the transportation or shipment by air
of hazardous materials, the Airport and
Airway Development Act of 1970, the
Airport and Airway Improvement Act
of 1982, the Airport and Airway Im-
provement Act of 1982 as amended by
the Airport and Airway Safety and Ca-
pacity Expansion Act of 1987, or any
rule, regulation, or order issued there-
under, should report it to appropriate
personnel of any FAA regional or dis-
trict office.

(b) BEach report made under this sec-
tion, together with any other informa-
tion the FAA may have that is rel-
evant to the matter reported, will be
reviewed by FAA personnel to deter-
mine the nature and type of any addi-
tional investigation or enforcement ac-
tion the FAA will take.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-17, 53 FR 33783, Aug. 31,
1988]

§13.3 Investigations (general).

(a) Under the Federal Aviation Act of
1958, as amended, (49 U.S.C. 1301 et seq.),
the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1801 et seq.), the
Airport and Airway Development Act
of 1970 (49 U.S.C. 1701 et seq.), the Air-
port and Airway Improvement Act of
1982 (49 U.S.C. 2201 et seq.), the Airport
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and Airway Improvement Act of 1982
(as amended, 49 U.S.C. App. 2201 et seq.,
Airport and Airway Safety and Capac-
ity Expansion Act of 1987), and the
Regulations of the Office of the Sec-
retary of Transportation (49 CFR 1 et
seq.), the Administrator may conduct
investigations, hold hearings, issue
subpoenas, require the production of
relevant documents, records, and prop-
erty, and take evidence and deposi-
tions.

(b) For the purpose of investigating
alleged violations of the Federal Avia-
tion Act of 1958, as amended the Haz-
ardous Materials Transportation Act,
the Airport and Airway Development
Act of 1970, the Airport and Airway Im-
provement Act of 1982, the Airport and
Airway Improvement Act of 1982 as
amended by the Airport and Airway
Safety and Capacity Expansion Act of
1987, or any rule, regulation, or order
issued thereunder, the Administrator’s
authority has been delegated to the
various services and or offices for mat-
ters within their respective areas for
all routine investigations. When the
compulsory processes of sections 313
and 1004 (49 U.S.C. 1354 and 1484) of the
Federal Aviation Act, or section 109 of
the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1808) are invoked,
the Administrator’s authority has been
delegated to the Chief Counsel, the
Deputy Chief Counsel, each Assistant
Chief Counsel, each Regional Counsel,
the Aeronautical Center Counsel, and
the Technical Center Counsel.

(¢c) In conducting formal investiga-
tions, the Chief Counsel, the Deputy
Chief Counsel, each Assistant Chief
Counsel, each Regional Counsel, the
Aeronautical Center Counsel, and the
Technical Center Counsel may issue an
order of investigation in accordance
with Subpart F of this part.

(d) A complaint against the sponsor,
proprietor, or operator of a Federally-
assisted airport involving violations of
the legal authorities listed in §16.1 of
this chapter shall be filed in accord-
ance with the provisions of part 16 of
this chapter, except in the case of com-
plaints, investigations, and proceedings
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initiated before December 16, 1996, the
effective date of part 16 of this chapter.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-17, 53 FR 33783, Aug. 31,
1988; 53 FR 35255, Sept. 12, 1988; Amdt. 13-19,
54 FR 39290, Sept. 25, 1989; Amdt. 13-27, 61 FR
54004, Oct. 16, 1996; Amdt. 13-29, 62 FR 46865,
Sept. 4, 1997]

§13.5 Formal complaints.

(a) Any person may file a complaint
with the Administrator with respect to
anything done or omitted to be done by
any person in contravention of any
provision of any Act or of any regula-
tion or order issued under it, as to mat-
ters within the jurisdiction of the Ad-
ministrator. This section does not
apply to complaints against the Ad-
ministrator or employees of the FAA
acting within the scope of their em-
ployment.

(b) Complaints filed under this sec-
tion must—

(1) Be submitted in writing and iden-
tified as a complaint filed for the pur-
pose of seeking an appropriate order or
other enforcement action;

(2) Be submitted to the Federal Avia-
tion Administration, Office of the Chief
Counsel, Attention: Enforcement Dock-
et (AGC-10), 800 Independence Avenue,
S.W., Washington, DC 20591;

(3) Set forth the name and address, if
known, of each person who is the sub-
ject of the complaint and, with respect
to each person, the specific provisions
of the Act or regulation or order that
the complainant believes were vio-
lated;

(4) Contain a concise but complete
statement of the facts relied upon to
substantiate each allegation;

(5) State the name, address and tele-
phone number of the person filing the
complaint; and

(6) Be signed by the person filing the
complaint or a duly authorized rep-
resentative.

(c) Complaints which do not meet the
requirements of paragraph (b) of this
section will be considered reports
under §13.1.

(d) Complaints which meet the re-
quirements of paragraph (b) of this sec-
tion will be docketed and a copy
mailed to each person named in the
complaint.
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(e) Any complaint filed against a
member of the Armed Forces of the
United States acting in the perform-
ance of official duties shall be referred
to the Secretary of the Department
concerned for action in accordance
with the procedures set forth in §13.21
of this part.

(f) The person named in the com-
plaint shall file an answer within 20
days after service of a copy of the com-
plaint.

(g) After the complaint has been an-
swered or after the allotted time in
which to file an answer has expired, the
Administrator shall determine if there
are reasonable grounds for inves-
tigating the complaint.

(h) If the Administrator determines
that a complaint does not state facts
which warrant an investigation or ac-
tion, the complaint may be dismissed
without a hearing and the reason for
the dismissal shall be given, in writing,
to the person who filed the complaint
and the person named in the com-
plaint.

(i) If the Administrator determines
that reasonable grounds exist, an infor-
mal investigation may be initiated or
an order of investigation may be issued
in accordance with Subpart F of this
part, or both. Each person named in
the complaint shall be advised which
official has been delegated the respon-
sibility under §13.3(b) or (c) for con-
ducting the investigation.

(j) If the investigation substantiates
the allegations set forth in the com-
plaint, a notice of proposed order may
be issued or other enforcement action
taken in accordance with this part.

(k) The complaint and other plead-
ings and official FAA records relating
to the disposition of the complaint are
maintained in current docket form in
the Enforcement Docket (AGC-10), Of-
fice of the Chief Counsel, Federal Avia-
tion Administration, 800 Independence
Avenue, S.W., Washington, D. C. 20591.
Any interested person may examine
any docketed material at that office,
at any time after the docket is estab-
lished, except material that is ordered
withheld from the public under appli-
cable law or regulations, and may ob-
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tain a photostatic or duplicate copy
upon paying the cost of the copy.

(Secs. 313(a), 314(a), 601 through 610, and 1102
of the Federal Aviation Act of 1958 (49 U.S.C.
1354(a), 1421 through 1430, 1502); sec. 6(c),
Dept. of Transportation Act 49 TU.S.C.
1655(¢c)))

[Doc. No 13-14, 44 FR 63723, Nov. 5, 1979; as
amended by Amdt. 13-16, 45 FR 35307, May 27,
1980; Amdt. 13-19, 54 FR 39290, Sept. 25, 1989]

§13.7 Records, documents and reports.

Each record, document and report
that the Federal Aviation Regulations
require to be maintained, exhibited or
submitted to the Administrator may be
used in any investigation conducted by
the Administrator; and, except to the
extent the use may be specifically lim-
ited or prohibited by the section which
imposes the requirement, the records,
documents and reports may be used in
any civil penalty action, certificate ac-
tion, or other legal proceeding.

Subpart B—Administrative Actions

§13.11 Administrative disposition of
certain violations.

(a) If it is determined that a viola-
tion or an alleged violation of the Fed-
eral Aviation Act of 1958, or an order or
regulation issued under it, or of the
Hazardous Materials Transportation
Act, or an order or regulation issued
under it, does not require legal enforce-
ment action, an appropriate official of
the FAA field office responsible for
processing the enforcement case or
other appropriate FAA official may
take administrative action in disposi-
tion of the case.

(b) An administrative action under
this section does not constitute a for-
mal adjudication of the matter, and
may be taken by issuing the alleged vi-
olator—

(1) A “Warning Notice” which recites
available facts and information about
the incident or condition and indicates
that it may have been a violation; or

(2) A “Letter of Correction’ which
confirms the FAA decision in the mat-
ter and states the necessary corrective
action the alleged violator has taken
or agrees to take. If the agreed correc-
tive action is not fully completed, legal
enforcement action may be taken.
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Subpart C—Legal Enforcement
Actions

§13.13 Consent orders.

(a) At any time before the issuance of
an order under this subpart, the official
who issued the notice and the person
subject to the notice may agree to dis-
pose of the case by the issuance of a
consent order by the official.

(b) A proposal for a consent order,
submitted to the official who issued
the notice, under this section must in-
clude—

(1) A proposed order;

(2) An admission of all jurisdictional
facts;

(3) An express waiver of the right to
further procedural steps and of all
rights to judicial review; and

(4) An incorporation by reference of
the notice and an acknowledgment
that the notice may be used to con-
strue the terms of the order.

(c) If the issuance of a consent order
has been agreed upon after the filing of
a request for hearing in accordance
with Subpart D of this part, the pro-
posal for a consent order shall include
a request to be filed with the Hearing
Officer withdrawing the request for a
hearing and requesting that the case be
dismissed.

§13.14 Civil penalties: General.

(a) Any person who violates any of
the following statutory provisions, or
any rule, regulation, or order issued
thereunder, is subject to a civil penalty
of not more than the amount specified
in 49 U.S.C. chapter 463 for each viola-
tion:

(1) Chapter 401 (except sections
40103(a) and (d), 40105, 40116, and 40117);

(2) Chapter 441 (except section 44109);

(3) Section 44502(b) or (c);

(4) Chapter 447 (except sections 44717
and 44719-44723);

(5) Chapter 451;

(6) Sections 46301(b), 46302 (for a vio-
lation of 49 U.S.C. 46504), or 46318;

(7) Section 47107(b); or

(8) Sections 47528 through 47530.

(b) Any person who knowingly com-
mits an act in violation of 49 U.S.C.
chapter 51 or a regulation prescribed or
order issued under that chapter, is sub-
ject to a civil penalty under 49 U.S.C.
5123.
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(¢c) The minimum and maximum
amounts of civil penalties for viola-
tions of the statutory provisions speci-
fied in paragraphs (a) and (b) of this
section, or rules, regulations, or orders
issued thereunder, are periodically ad-
justed for inflation in accordance with
the formula established in 28 U.S.C.
2461 note and implemented in 14 CFR
part 13, subpart H.

[Amdt. 13-32; 69 FR 59495, Oct. 4, 2004; Amdt.
13-32; 70 FR 1813, Jan. 11, 2005; 71 FR 70464,
Dec. 5, 2006]

§13.15 Civil penalties: Other than by
administrative assessment.

(a) The FAA uses the procedures in
this section when it seeks a civil pen-
alty other than by the administrative
assessment procedures in §§13.16 or
13.18.

(b) The authority of the Adminis-
trator, under 49 U.S.C. chapter 463, to
seek a civil penalty for a violation
cited in §13.14(a), and the ability to
refer cases to the United States Attor-
ney General, or the delegate of the At-
torney General, for prosecution of civil
penalty actions sought by the Adminis-
trator is delegated to the Chief Coun-
sel; the Deputy Chief Counsel for Oper-
ations; the Assistant Chief Counsel for
Enforcement; the Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office; the Regional Counsel;
the Aeronautical Center Counsel; and
the Technical Center Counsel. This del-
egation applies to cases involving:

(1) An amount in controversy in ex-
cess of:

(i) $50,000, if the violation was com-
mitted by any person before December
12, 2003;

(ii) $400,000, if the violation was com-
mitted by a person other than an indi-
vidual or small business concern on or
after December 12, 2003;

(iii) $50,000, if the violation was com-
mitted by an individual or small busi-
ness concern on or after December 12,
2003; or

(2) An in rem action, seizure of air-
craft subject to lien, suit for injunctive
relief, or for collection of an assessed
civil penalty.

(c) The Administrator may com-
promise any civil penalty proposed
under this section, before referral to
the United States Attorney General, or
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the delegate of the Attorney General,
for prosecution.

(1) The Administrator, through the
Chief Counsel; the Deputy Chief Coun-
sel for Operations; the Assistant Chief
Counsel for Enforcement; the Assistant
Chief Counsel, Europe, Africa, and Mid-
dle East Area Office; the Regional
Counsel; the Aeronautical Center
Counsel; or the Technical Center Coun-
sel sends a civil penalty letter to the
person charged with a violation cited
in §13.14(a). The civil penalty letter
contains a statement of the charges,
the applicable law, rule, regulation, or
order, the amount of civil penalty that
the Administrator will accept in full
settlement of the action or an offer to
compromise the civil penalty.

(2) Not later than 30 days after re-
ceipt of the civil penalty letter, the
person charged with a violation may
present any material or information in
answer to the charges to the agency at-
torney, either orally or in writing, that
may explain, mitigate, or deny the vio-
lation or that may show extenuating
circumstances. The Administrator will
consider any material or information
submitted in accordance with this
paragraph to determine whether the
person is subject to a civil penalty or
to determine the amount for which the
Administrator will compromise the ac-
tion.

(3) If the person charged with the vio-
lation offers to compromise for a spe-
cific amount, that person must send to
the agency attorney a certified check
or money order for that amount, pay-
able to the Federal Aviation Adminis-
tration. The Chief Counsel; the Deputy
Chief Counsel for Operations; the As-
sistant Chief Counsel for Enforcement;
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office;
the Regional Counsel; Aeronautical
Center Counsel; or the Technical Cen-
ter Counsel may accept the certified
check or money order or may refuse
and return the certified check or
money order.

(4) If the offer to compromise is ac-
cepted by the Administrator, the agen-
cy attorney will send a letter to the
person charged with the violation stat-
ing that the certified check or money
order is accepted in full settlement of
the civil penalty action.
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(5) If the parties cannot agree to
compromise the civil penalty action or
the offer to compromise is rejected and
the certified check or money order sub-
mitted in compromise is returned, the
Administrator may refer the civil pen-
alty action to the United States Attor-
ney General, or the delegate of the At-
torney General, to begin proceedings in
a United States district court, pursu-
ant to the authority in 49 U.S.C. 46305,
to prosecute and collect the civil pen-
alty.

[Amdt. 13-18, 53 FR 34653, Sept. 7, 1988, as
amended by Amdt. 13-20, 55 FR 15128, Apr. 20,
1990; Amdt. 13-29, 62 FR 46865, Sept. 4, 1997;
Amdt. 13-32; 69 FR 59495, Oct. 4, 2004]

§13.16 Civil Penalties: Administrative
assessment against a person other
than an individual acting as a pilot,
flight engineer, mechanic, or re-
pairman. Administrative assess-
ment against all persons for haz-
ardous materials violations.

(a) The FAA uses these procedures
when it assesses a civil penalty against
a person other than an individual act-
ing as a pilot, flight engineer, me-
chanic, or repairman for a violation
cited in the first sentence of 49 U.S.C.
46301(d)(2) or in 49 U.S.C. 47531, or any
implementing rule, regulation or order.

(b) District court jurisdiction. Notwith-
standing the provisions of paragraph
(a) of this section, the United States
district courts have exclusive jurisdic-
tion of any civil penalty action initi-
ated by the FAA for violations de-
scribed in those paragraphs, under 49
U.S.C. 46301(d)(4), if—

(1) The amount in controversy is
more than $50,000 for a violation com-
mitted by any person before December
12, 2003;

(2) The amount in controversy is
more than $400,000 for a violation com-
mitted by a person other than an indi-
vidual or small business concern on or
after December 12, 2003;

(3) The amount in controversy is
more than $50,000 for a violation com-
mitted by an individual or a small
business concern on or after December
12, 2003;

(4) The action is in rem or another
action in rem based on the same viola-
tion has been brought;
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(6) The action involves an aircraft
subject to a lien that has been seized
by the Government; or

(6) Another action has been brought
for an injunction based on the same
violation.

(c) Hazardous materials violations. The
FAA may assess a civil penalty against
any person who knowingly commits an
act in violation of 49 U.S.C. chapter 51
or a regulation prescribed or order
issued under that chapter, under 49
U.S.C. 5123 and 49 CFR 1.47(k). An order
assessing a civil penalty for a violation
under 49 U.S.C. chapter 51, or a rule,
regulation, or order issued thereunder,
is issued only after the following fac-
tors have been considered:

(1) The nature, circumstances,
tent, and gravity of the violation;

(2) With respect to the violator, the
degree of culpability, any history of
prior violations, the ability to pay, and
any effect on the ability to continue to
do business; and

(3) Such other matters as justice may
require.

(d) Order assessing civil penalty. An
order assessing civil penalty may be
issued for a violation described in para-
graphs (a) or (c¢) of this section, or as
otherwise provided by statute, after
notice and opportunity for a hearing. A
person charged with a violation may be
subject to an order assessing civil pen-
alty in the following circumstances:

(1) An order assessing civil penalty
may be issued if a person charged with
a violation submits or agrees to submit
a civil penalty for a violation.

(2) An order assessing civil penalty
may be issued if a person charged with
a violation does not request a hearing
under paragraph (g)(2)(ii) of this sec-
tion within 15 days after receipt of a
final notice of proposed civil penalty.

(3) Unless an appeal is filed with the
FAA decisionmaker in a timely man-
ner, an initial decision or order of an
administrative law judge shall be con-
sidered an order assessing civil penalty
if an administrative law judge finds
that an alleged violation occurred and
determines that a civil penalty, in an
amount found appropriate by the ad-
ministrative law judge, is warranted.

(4) Unless a petition for review is
filed with a U.S. Court of Appeals in a
timely manner, a final decision and

ex-
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order of the Administrator shall be
considered an order assessing civil pen-
alty if the FAA decisionmaker finds
that an alleged violation occurred and
a civil penalty is warranted.

(e) Delegation of authority. (1) The au-
thority of the Administrator under 49
U.S.C. 46301(d), 47531, and 5123, and 49
CFR 1.47(k) to initiate and assess civil
penalties for a violation of those stat-
utes or a rule, regulation, or order
issued thereunder, is delegated to the
Deputy Chief Counsel for Operations;
the Assistant Chief Counsel for En-
forcement; the Assistant Chief Counsel,
Europe, Africa, and Middle East Area
Office; the Regional Counsel; the Aero-
nautical Center Counsel; and the Tech-
nical Center Counsel.

(2) The authority of the Adminis-
trator under 49 U.S.C. 5123, 49 CFR
1.47(k), 49 U.S.C. 46301(d), and 49 U.S.C.
46305 to refer cases to the Attorney
General of the United States, or the
delegate of the Attorney General, for
collection of civil penalties is dele-
gated to the Deputy Chief Counsel for
Operations; the Assistant Chief Coun-
sel for Enforcement; Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office; the Regional Counsel;
the Aeronautical Center Counsel; and
the Technical Center Counsel.

(3) The authority of the Adminis-
trator under 49 U.S.C. 46301(f) to com-
promise the amount of a civil penalty
imposed is delegated to the Deputy
Chief Counsel for Operations; the As-
sistant Chief Counsel for Enforcement;
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office; the
Regional Counsel; the Aeronautical
Center Counsel; and the Technical Cen-
ter Counsel.

(4) The authority of the Adminis-
trator under 49 U.S.C. 5123 (e) and (f)
and 49 CFR 1.47(k) to compromise the
amount of a civil penalty imposed is
delegated to the Deputy Chief Counsel
for Operations; the Assistant Chief
Counsel for Enforcement; Assistant
Chief Counsel, Europe, Africa, and Mid-
dle East Area Office; the Regional

Counsel; the Aeronautical Center
Counsel; and the Technical Center
Counsel.

(f) Notice of proposed civil penalty. A
civil penalty action is initiated by
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sending a notice of proposed civil pen-
alty to the person charged with a viola-
tion or to the agent for services for the
person under 49 U.S.C. 46103. A notice
of proposed civil penalty will be sent to
the individual charged with a violation
or to the president of the corporation
or company charged with a violation.
In response to a notice of proposed civil
penalty, a corporation or company may
designate in writing another person to
receive documents in that civil penalty
action. The notice of proposed civil
penalty contains a statement of the
charges and the amount of the pro-
posed civil penalty. Not later than 30
days after receipt of the notice of pro-
posed civil penalty, the person charged
with a violation shall—

(1) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing civil penalty or compromise
order shall be issued in that amount;

(2) Submit to the agency attorney
one of the following:

(i) Written information, including
documents and witness statements,
demonstrating that a violation of the
regulations did not occur or that a pen-
alty or the amount of the penalty is
not warranted by the circumstances.

(ii) A written request to reduce the
proposed civil penalty, the amount of
reduction, and the reasons and any
documents supporting a reduction of
the proposed civil penalty, including
records indicating a financial inability
to pay or records showing that pay-
ment of the proposed civil penalty
would prevent the person from con-
tinuing in business.

(iii) A written request for an infor-
mal conference to discuss the matter
with the agency attorney and to sub-
mit relevant information or docu-
ments; or

(3) Request a hearing, in which case a
complaint shall be filed with the hear-
ing docket clerk.

(g) Final notice of proposed civil pen-
alty. A final notice of proposed civil
penalty may be issued after participa-
tion in informal procedures provided in
paragraph (f)(2) of this section or fail-
ure to respond in a timely manner to a
notice of proposed civil penalty. A final
notice of proposed civil penalty will be
sent to the individual charged with a
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violation, to the president of the cor-
poration or company charged with a
violation, or a person previously des-
ignated in writing by the individual,
corporation, or company to receive
documents in that civil penalty action.
If not previously done in response to a
notice of proposed civil penalty, a cor-
poration or company may designate in
writing another person to receive docu-
ments in that civil penalty action. The
final notice of proposed civil penalty
contains a statement of the charges
and the amount of the proposed civil
penalty and, as a result of information
submitted to the agency attorney dur-
ing informal procedures, may modify
an allegation or a proposed civil pen-
alty contained in a notice of proposed
civil penalty.

(1) A final notice of proposed civil
penalty may be issued—

(i) If the person charged with a viola-
tion fails to respond to the notice of
proposed civil penalty within 30 days
after receipt of that notice; or

(ii) If the parties participated in any
informal procedures under paragraph
(f)(2) of this section and the parties
have not agreed to compromise the ac-
tion or the agency attorney has not
agreed to withdraw the notice of pro-
posed civil penalty.

(2) Not later than 15 days after re-
ceipt of the final notice of proposed
civil penalty, the person charged with
a violation shall do one of the fol-
lowing—

(i) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing civil penalty or a com-
promise order shall be issued in that
amount; or

(ii) Request a hearing, in which case
a complaint shall be filed with the
hearing docket clerk.

(h) Request for a hearing. Any person
charged with a violation may request a
hearing, pursuant to paragraph (f)(3) or
paragraph (g)(2)(ii) of this section, to
be conducted in accordance with the
procedures in subpart G of this part. A
person requesting a hearing shall file a
written request for a hearing with the
hearing docket clerk, using the appro-
priate address set forth in §13.210(a) of
this part, and shall mail a copy of the
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request to the agency attorney. The re-
quest for a hearing may be in the form
of a letter but must be dated and
signed by the person requesting a hear-
ing. The request for a hearing may be
typewritten or may be legibly hand-
written.

(i) Hearing. If the person charged
with a violation requests a hearing
pursuant to paragraph (f)(3) or para-
graph (g)(2)(ii) of this section, the
original complaint shall be filed with
the hearing docket clerk and a copy
shall be sent to the person requesting
the hearing. The procedural rules in
subpart G of this part apply to the
hearing and any appeal. At the close of
the hearing, the administrative law
judge shall issue, either orally on the
record or in writing, an initial deci-
sion, including the reasons for the deci-
sion, that contains findings or conclu-
sions on the allegations contained, and
the civil penalty sought, in the com-
plaint.

(j) Appeal. Either party may appeal
the administrative law judge’s initial
decision to the FAA decisionmaker
pursuant to the procedures in subpart
G of this part. If a party files a notice
of appeal pursuant to §13.233 of subpart
G, the effectiveness of the initial deci-
sion is stayed until a final decision and
order of the Administrator have been
entered on the record. The FAA deci-
sionmaker shall review the record and
issue a final decision and order of the
Administrator that affirm, modify, or
reverse the initial decision. The FAA
decisionmaker may assess a civil pen-
alty but shall not assess a civil penalty
in an amount greater than that sought
in the complaint.

(k) Payment. A person shall pay a
civil penalty by sending a certified
check or money order, payable to the
Federal Aviation Administration, to
the agency attorney.

(1) Collection of civil penalties. If an in-
dividual does not pay a civil penalty
imposed by an order assessing civil
penalty or other final order, the Ad-
ministrator may take action provided
under the law to collect the penalty.

(m) A party may seek review only of
a final decision and order of the FAA
decisionmaker involving a violation of
the Federal aviation statute or the
Federal hazardous materials transpor-
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tation law. Judicial review is in the
United States Court of Appeals for the
District of Columbia Circuit or the
United States court of appeals for the
circuit in which the party resides or
has the party’s principal place of busi-
ness as provided in §13.235 of this part.
Neither an initial decision or an order
issued by an administrative law judge
that has not been appealed to the FAA
decisionmaker, nor an order compro-
mising a civil penalty action, may be
appealed under any of those sections.

(n) Compromise. The FAA may com-
promise the amount of any civil pen-
alty imposed under this section, under
49 U.S.C. 5123(e), 46031(f), 46303(b), or
46318 at any time before referring the
action to the United States Attorney
General, or the delegate of the Attor-
ney General, for collection.

(1) An agency attorney may com-
promise any civil penalty action where
a person charged with a violation
agrees to pay a civil penalty and the
FAA agrees not to make a finding of
violation. Under such agreement, a
compromise order is issued following
the payment of the agreed-on amount
or the signing of a promissory note.
The compromise order states the fol-
lowing:

(i) The person has paid a civil penalty
or has signed a promissory note pro-
viding for installment payments.

(ii) The FAA makes no finding of a
violation.

(iii) The compromise order shall not
be used as evidence of a prior violation
in any subsequent civil penalty pro-
ceeding or certificate action pro-
ceeding.

(2) An agency attorney may com-
promise the amount of a civil penalty
proposed in a notice, assessed in an
order, or imposed in a compromise
order.

[Amdt. 13-32; 70 FR 1813, Jan. 11, 2005; 70 FR
2925, Jan. 18, 2005, as amended at 70 FR 8238,
Feb. 18, 2005; 71 FR 70464, Dec. 5, 2006]

§13.17 Seizure of aircraft.

(a) Under section 903 of the Federal
Aviation Act of 1958 (49 U.S.C. 1473), a
State or Federal law enforcement offi-
cer, or a Federal Aviation Administra-
tion safety inspector, authorized in an
order of seizure issued by the Regional
Administrator of the region, or by the
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Chief Counsel, may summarily seize an
aircraft that is involved in a violation
for which a civil penalty may be im-
posed on its owner or operator.

(b) Each person seizing an aircraft
under this section shall place it in the
nearest available and adequate public
storage facility in the judicial district
in which it was seized.

(c) The Regional Administrator or
Chief Counsel, without delay, sends a
written notice and a copy of this sec-
tion, to the registered owner of the
seized aircraft, and to each other per-
sons shown by FAA records to have an
interest in it, stating the—

(1) Time, date, and place of seizure;

(2) Name and address of the custodian
of the aircraft;

(3) Reasons for the seizure, including
the violations believed, or judicially
determined, to have been committed;
and

(4) Amount that may be tendered
as—

(i) A compromise of a civil penalty
for the alleged violation; or

(ii) Payment for a civil penalty im-
posed by a Federal court for a proven
violation.

(d) The Chief Counsel, or the Re-
gional Counsel or Assistant Chief
Counsel for the region or area in which
an aircraft is seized under this section,
immediately sends a report to the
United States District Attorney for the
judicial district in which it was seized,
requesting the District Attorney to in-
stitute proceedings to enforce a lien
against the aircraft.

(e) The Regional Administrator or
Chief Counsel directs the release of a
seized aircraft whenever—

(1) The alleged violator pays a civil
penalty or an amount agreed upon in
compromise, and the costs of seizing,
storing, and maintaining the aircraft;

(2) The aircraft is seized under an
order of a Federal Court in proceedings
in rem to enforce a lien against the air-
craft, or the United States District At-
torney for the judicial district con-
cerned notifies the FAA that the Dis-
trict Attorney refuses to institute
those proceedings; or

(3) A bond in the amount and with
the sureties prescribed by the Chief
Counsel, the Regional Counsel, or the
Assistant Chief Counsel is deposited,

42

14 CFR Ch. | (1-1-10 Edition)

conditioned on payment of the penalty,
or the compromise amount, and the
costs of seizing, storing, and maintain-
ing the aircraft.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46865, Sept. 4,
1997]

§13.18 Civil penalties: Administrative
assessment against an individual
acting as a pilot, flight engineer,
mechanic, or repairman.

(a) General. (1) This section applies to
each action in which the FAA seeks to
assess a civil penalty by administrative
procedures against an individual acting
as a pilot, flight engineer, mechanic, or
repairman, under 49 U.S.C. 46301(d)(5),
for a violation listed in 49 U.S.C.
46301(d)(2). This section does not apply
to a civil penalty assessed for violation
of 49 U.S.C. chapter 51, or a rule, regu-
lation, or order issued thereunder.

(2) District court jurisdiction. Notwith-
standing the provisions of paragraph
(a)(1) of this section, the United States
district courts have exclusive jurisdic-
tion of any civil penalty action involv-
ing an individual acting as a pilot,
flight engineer, mechanic, or repair-
man for violations described in that
paragraph, under 49 U.S.C. 46301(d)(4),
if:

(i) The amount
more than $50,000.

(ii) The action involves an aircraft
subject to a lien that has been seized
by the Government; or

(iii) Another action has been brought
for an injunction based on the same
violation.

(b) Definitions. As used in this part,
the following definitions apply:

(1) Flight engineer means an indi-
vidual who holds a flight engineer cer-
tificate issued under part 63 of this
chapter.

(2) Individual acting as a pilot, flight
engineer, mechanic, or repairman means
an individual acting in such capacity,
whether or not that individual holds
the respective airman certificate
issued by the FAA.

(3) Mechanic means an individual who
holds a mechanic certificate issued
under part 65 of this chapter.

in controversy is
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(4) Pilot means an individual who
holds a pilot certificate issued under
part 61 of this chapter.

(5) Repairman means an individual
who holds a repairman certificate
issued under part 65 of this chapter.

(¢c) Delegation of authority. (1) The au-
thority of the Administrator under 49
U.S.C. 46301(d)(b), to initiate and assess
civil penalties is delegated to the Chief
Counsel; the Deputy Chief Counsel for
Operations; the Assistant Chief Coun-
sel for Enforcement; Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office; the Regional Counsel;
the Aeronautical Center Counsel; and
the Technical Center Counsel.

(2) The authority of the Adminis-
trator to refer cases to the Attorney
General of the United States, or the
delegate of the Attorney General, for
collection of civil penalties is dele-
gated to the Chief Counsel; the Deputy
Chief Counsel for Operations; the As-
sistant Chief Counsel for Enforcement;
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office; the
Regional Counsel; the Aeronautical
Center Counsel; and the Technical Cen-
ter Counsel.

(3) The authority of the Adminis-
trator to compromise the amount of a
civil penalty under 49 U.S.C. 46301(f) is
delegated to the Chief Counsel; the
Deputy Chief Counsel for Operations;
the Assistant Chief Counsel for En-
forcement; Assistant Chief Counsel,
Europe, Africa, and Middle East Area
Office; the Regional Counsel; the Aero-
nautical Center Counsel; and the Tech-
nical Center Counsel.

(d) Notice of proposed assessment. A
civil penalty action is initiated by
sending a notice of proposed assess-
ment to the individual charged with a
violation specified in paragraph (a) of
this section. The notice of proposed as-
sessment contains a statement of the
charges and the amount of the pro-
posed civil penalty. The individual
charged with a violation may do the
following:

(1) Submit the amount of the pro-
posed civil penalty or an agreed-on
amount, in which case either an order
of assessment or a compromise order
will be issued in that amount.

(2) Answer the charges in writing.

43

§13.18

(3) Submit a written request for an
informal conference to discuss the
matter with an agency attorney and
submit relevant information or docu-
ments.

(4) Request that an order be issued in
accordance with the notice of proposed
assessment so that the individual
charged may appeal to the National
Transportation Safety Board.

(e) Failure to respond to notice of pro-
posed assessment. An order of assess-
ment may be issued if the individual
charged with a violation fails to re-
spond to the notice of proposed assess-
ment within 15 days after receipt of
that notice.

(f) Order of assessment. An order of as-
sessment, which assesses a civil pen-
alty, may be issued for a violation de-
scribed in paragraph (a) of this section
after notice and an opportunity to an-
swer any charges and be heard as to
why such order should not be issued.

(g) Appeal. Any individual who re-
ceives an order of assessment issued
under this section may appeal the
order to the National Transportation
Safety Board. The appeal stays the ef-
fectiveness of the Administrator’s
order.

(h) Exhaustion of administrative rem-
edies. An individual substantially af-
fected by an order of the NTSB or the
Administrator may petition for review
only of a final decision and order of the
National Transportation Safety Board
to a court of appeals of the United
States for the circuit in which the indi-
vidual charged resides or has his or her
principal place of business or the
United States Court of Appeals for the
District of Columbia Circuit, under 49
U.S.C. 46110 and 46301(d)(6). Neither an
order of assessment that has not been
appealed to the National Transpor-
tation Board, nor an order compro-
mising a civil penalty action, may be
appealed under those sections.

(i) Compromise. The FAA may com-
promise any civil penalty action initi-
ated under this section, in accordance
with 49 U.S.C. 46301(f).

(1) An agency attorney may com-
promise any civil penalty action where
an individual charged with a violation
agrees to pay a civil penalty and the
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FAA agrees to make no finding of vio-
lation. Under such agreement, a com-
promise order is issued following the
payment of the agreed-on amount or
the signing of a promissory note. The
compromise order states the following:

(i) The individual has paid a civil
penalty or has signed a promissory
note providing for installment pay-
ments;

(ii) The FAA makes no finding of vio-
lation; and

(iii) The compromise order will not
be used as evidence of a prior violation
in any subsequent civil penalty pro-
ceeding or certificate action pro-
ceeding.

(2) An agency attorney may com-
promise the amount of any civil pen-
alty proposed or assessed in an order.

(j) Payment. (1) An individual must
pay a civil penalty by:

(i) Sending a certified check or
money order, payable to the Federal
Aviation Administration, to the FAA
office identified in the order of assess-
ment, or

(ii) Making an electronic funds trans-
fer according to the directions speci-
fied in the order of assessment.

(2) The civil penalty must be paid
within 30 days after service of the order
of assessment, unless an appeal is filed
with the National Transportation Safe-
ty Board. The civil penalty must be
paid within 30 days after a final order
of the Board or the Court of Appeals af-
firms the order of assessment in whole
or in part.

(k) Collection of civil penalties. If an
individual does not pay a civil penalty
imposed by an order of assessment or
other final order, the Administrator
may take action provided under the
law to collect the penalty.

[Amdt. 13-32; 69 FR 59497, Oct. 4, 2004]

§13.19 Certificate action.

(a) Under section 609 of the Federal
Aviation Act of 1958 (49 U.S.C. 1429), the
Administrator may reinspect any civil
aircraft, aircraft engine, propeller, ap-
pliance, air navigation facility, or air
agency, and may re-examine any civil
airman. Under section 501(e) of the FA
Act, any Certificate of Aircraft Reg-
istration may be suspended or revoked
by the Administrator for any cause
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that renders the aircraft ineligible for
registration.

(b) If, as a result of such a reinspec-
tion re-examination, or other inves-
tigation made by the Administrator
under section 609 of the FA Act, the
Administrator determines that the
public interest and safety in air com-
merce requires it, the Administrator
may issue an order amending, sus-
pending, or revoking, all or part of any
type certificate, production certificate,
airworthiness certificate, airman cer-
tificate, air carrier operating certifi-
cate, air navigation facility certificate,
or air agency certificate. This author-
ity may be exercised for remedial pur-
poses in cases involving the Hazardous
Materials Transportation Act (49
U.S.C. 1801 et seq.) or regulations
issued under that Act. This authority
is also exercised by the Chief Counsel,
the Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel,
Regulations, the Assistant Chief Coun-
sel, BEurope, Africa, and Middle East
Area Office, each Regional Counsel,
and the Aeronautical Center Counsel.
If the Administrator finds that any air-
craft registered under Part 47 of this
chapter is ineligible for registration or
if the holder of a Certificate of Aircraft
Registration has refused or failed to
submit AC Form 8050-73, as required by
§47.561 of this chapter, the Adminis-
trator issues an order suspending or re-
voking that certificate. This authority
as to aircraft found ineligible for reg-
istration is also exercised by each Re-
gional Counsel, the Aeronautical Cen-
ter Counsel, and the Assistant Chief

Counsel, Europe, Africa, and Middle
East Area Office.
(c) Before issuing an order under

paragraph (b) of this section, the Chief
Counsel, the Assistant Chief Counsel,
Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant
Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional
Counsel, or the Aeronautical Center
Counsel advises the certificate holder
of the charges or other reasons upon
which the Administrator bases the pro-
posed action and, except in an emer-
gency, allows the holder to answer any
charges and to be heard as to why the
certificate should not be amended, sus-
pended, or revoked. The holder may, by
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checking the appropriate box on the
form that is sent to the holder with the
notice of proposed certificate action,
elect to—

(1) Admit the charges and surrender
his or her certificate;

(2) Answer the charges in writing;

(3) Request that an order be issued in
accordance with the notice of proposed
certificate action so that the certifi-
cate holder may appeal to the National
Transportation Safety Board, if the
charges concerning a matter under
Title VI of the FA Act;

(4) Request an opportunity to be
heard in an informal conference with
the FAA counsel; or

(5) Request a hearing in accordance

with Subpart D of this part if the
charges concern a matter under Title V
of the FA Act.
Except as provided in §13.35(b), unless
the certificate holder returns the form
and, where required, an answer or mo-
tion, with a postmark of not later than
15 days after the date of receipt of the
notice, the order of the Administrator
is issued as proposed. If the certificate
holder has requested an informal con-
ference with the FAA counsel and the
charges concern a matter under Title V
of the FA Act, the holder may after
that conference also request a formal
hearing in writing with a postmark of
not later than 10 days after the close of
the conference. After considering any
information submitted by the certifi-
cate holder, the Chief Counsel, the As-
sistant Chief Counsel for Regulations
and Enforcement, the Regional Counsel
concerned, or the Aeronautical Center
Counsel (as to matters under Title V of
the FA Act) issues the order of the Ad-
ministrator, except that if the holder
has made a valid request for a formal
hearing on a matter under Title V of
the FA Act initially or after an infor-
mal conference, Subpart D of this part
governs further proceedings.

(d) Any person whose certificate is
affected by an order issued under this
section may appeal to the National
Transportation Safety Board. If the
certificate holder files an appeal with
the Board, the Administrator’s order is
stayed unless the Administrator ad-
vises the Board that an emergency ex-
ists and safety in air commerce re-
quires that the order become effective
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immediately. If the Board is so advised,
the order remains effective and the
Board shall finally dispose of the ap-
peal within 60 days after the date of
the advice. This paragraph does not
apply to any person whose Certificate
of Aircraft Registration is affected by
an order issued under this section.

[Doc. No. 13-14, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-15, 456 FR 20773, Mar. 31,
1980; Amdt. 13-19, 54 FR 39290, Sept. 25, 1989;
Amdt. 13-29, 62 FR 46865, Sept. 4, 1997]

§13.20 Orders of compliance, cease
and desist orders, orders of denial,
and other orders.

(a) This section applies to orders of
compliance, cease and desist orders, or-
ders of denial, and other orders issued
by the Administrator to carry out the
provisions of the Federal Aviation Act
of 1958, as amended, the Hazardous Ma-
terials Transportation Act, the Airport
and Airway Development Act of 1970,
and the Airport and Airway Improve-
ment Act of 1982, or the Airport and
Airway Improvement Act of 1982 as
amended by the Airport and Airway
Safety and Capacity Expansion Act of
1987. This section does not apply to or-
ders issued pursuant to section 602 or
section 609 of the Federal Aviation Act
of 1958, as amended.

(b) Unless the Administrator deter-
mines that an emergency exists and
safety in air commerce requires the
immediate issuance of an order under
this section, the person subject to the
order shall be provided with notice
prior to issuance.

(c) Within 30 days after service of the
notice, the person subject to the order
may reply in writing or request a hear-
ing in accordance with Subpart D of
this part.

(d) If a reply is filed, as to any
charges not dismissed or not subject to
a consent order, the person subject to
the order may, within 10 days after re-
ceipt of notice that the remaining
charges are not dismissed, request a
hearing in accordance with Subpart D
of this part.

(e) Failure to request a hearing with-
in the period provided in paragraphs (c)
or (d) of this section—

(1) Constitutes a waiver of the right
to appeal and the right to a hearing,
and



§13.21

(2) Authorizes the official who issued
the notice to find the facts to be as al-
leged in the notice, or as modified as
the official may determine necessary
based on any written response, and to
issue an appropriate order, without fur-
ther notice or proceedings.

(f) If a hearing is requested in accord-
ance with paragraph (c) or (d) of this
section, the procedure of Subpart D of
this part applies. At the close of the
hearing, the Hearing Officer, on the
record or subsequently in writing, shall
set forth findings and conclusions and
the reasons therefor, and either—

(1) Dismiss the notice; or

(2) Issue an order.

(g) Any party to the hearing may ap-
peal from the order of the Hearing Offi-
cer by filing a notice of appeal with the
Administrator within 20 days after the
date of issuance of the order.

(h) If a notice of appeal is not filed
from the order issued by a Hearing Of-
ficer, such order is the final agency
order.

(i) Any person filing an appeal au-
thorized by paragraph (g) of this sec-
tion shall file an appeal brief with the
Administrator within 40 days after the
date of issuance of the order, and serve
a copy on the other party. A reply brief
must be filed within 20 days after serv-
ice of the appeal brief and a copy
served on the appellant.

(j) On appeal the Administrator re-
views the available record of the pro-
ceeding, and issues an order dismissing,
reversing, modifying or affirming the
order. The Administrator’s order in-
cludes the reasons for the Administra-
tor’s action.

(k) For good cause shown, requests
for extensions of time to file any docu-
ment under this section may be grant-
ed by—

(1) The official who issued the order,
if the request is filed prior to the des-
ignation of a Hearing Officer; or

(2) The Hearing Officer, if the request
is filed prior to the filing of a notice of
appeal; or

(3) The Administrator, if the request
is filed after the filing of a notice of ap-
peal.

(1) Except in the case of an appeal
from the decision of a Hearing Officer,
the authority of the Administrator
under this section is also exercised by
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the Chief Counsel, Deputy Chief Coun-
sel, each Assistant Chief Counsel, each
Regional Counsel, and the Aero-
nautical Center Counsel (as to matters
under Title V of the Federal Aviation
Act of 1958).

(m) Filing and service of documents
under this section shall be accom-
plished in accordance with §13.43; and
the periods of time specified in this
section shall be computed in accord-
ance with §13.44.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-17, 53 FR 33783, Aug. 31,
1988; Amdt. 13-19, 54 FR 39290, Sept. 25, 1989;
Amdt. 13-29, 62 FR 46865, Sept. 4, 1997]

§13.21 Military personnel.

If a report made under this part indi-
cates that, while performing official
duties, a member of the Armed Forces,
or a civilian employee of the Depart-
ment of Defense who is subject to the
Uniform Code of Military Justice (10
U.S.C. Ch. 47), has violated the Federal
Aviation Act of 1958, or a regulation or
order issued under it, the Chief Coun-
sel, the Assistant Chief Counsel, En-
forcement, the Assistant Chief Counsel,
Regulations, the Assistant Chief Coun-
sel, BEurope, Africa, and Middle East
Area Office, each Regional Counsel,
and the Aeronautical Center Counsel
send a copy of the report to the appro-
priate military authority for such dis-
ciplinary action as that authority con-
siders appropriate and a report to the
Administrator thereon.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]

§13.23 Criminal penalties.

(a) Sections 902 and 1203 of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1472
and 1523), provide criminal penalties
for any person who knowingly and will-
fully violates specified provisions of
that Act, or any regulation or order
issued under those provisions. Section
110(b) of the Hazardous Materials
Transportation Act (49 U.S.C. 1809(b))
provides for a criminal penalty of a
fine of not more than $25,000, imprison-
ment for not more than five years, or
both, for any person who willfully vio-
lates a provision of that Act or a regu-
lation or order issued under it.
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(b) If an inspector or other employee
of the FAA becomes aware of a possible
violation of any criminal provision of
the Federal Aviation Act of 1958 (ex-
cept a violation of section 902 (i)
through (m) which is reported directly
to the Federal Bureau of Investiga-
tion), or of the Hazardous Materials
Transportation Act, relating to the
transportation or shipment by air of
hazardous materials, he or she shall re-
port it to the Office of the Chief Coun-
sel or the Regional Counsel or Assist-
ant Chief Counsel for the region or area
concerned. If appropriate, that office
refers the report to the Department of
Justice for criminal prosecution of the
offender. If such an inspector or other
employee becomes aware of a possible
violation of a Federal statute that is
within the investigatory jurisdiction of
another Federal agency, he or she shall
immediately report it to that agency
according to standard FAA practices.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]

§13.25 Injunctions.

(a) Whenever it is determined that a
person has engaged, or is about to en-
gage, in any act or practice consti-
tuting a violation of the Federal Avia-
tion Act of 1958, or any regulation or
order issued under it for which the
FAA exercises enforcement responsi-
bility, or, with respect to the transpor-
tation or shipment by air of any haz-
ardous materials, in any act or prac-
tice constituting a violation of the
Hazardous Materials Transportation
Act, or any regulation or order issued
under it for which the FAA exercises
enforcement responsibility, the Chief
Counsel, the Assistant Chief Counsel,
Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant
Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional
Counsel, and the Aeronautical Center
Counsel may request the United States
Attorney General, or the delegate of
the Attorney General, to bring an ac-
tion in the appropriate United States
District Court for such relief as is nec-
essary or appropriate, including man-
datory or prohibitive injunctive relief,
interim equitable relief, and punitive
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damages, as provided by section 1007 of
the Federal Aviation Act of 1958 (49
U.S.C. 1487) and section 111(a) of the
Hazardous Materials Transportation
Act (49 U.S.C. 1810).

(b) Whenever it is determined that
there is substantial likelihood that
death, serious illness, or severe Dper-
sonal injury, will result from the trans-
portation by air of a particular haz-
ardous material before an order of com-
pliance proceeding, or other adminis-
trative hearing or formal proceeding to
abate the risk of the harm can be com-
pleted, the Chief Counsel, the Assistant
Chief Counsel, Enforcement, the As-
sistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office, each
Regional Counsel, and the Aero-
nautical Center Counsel may bring, or
request the United States Attorney
General to bring, an action in the ap-
propriate United States District Court
for an order suspending or restricting
the transportation by air of the haz-
ardous material or for such other order
as is necessary to eliminate or amelio-
rate the imminent hazard, as provided
by section 111(b) of the Hazardous Ma-
terials Transportation Act (49 U.S.C.
1810).

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]

§13.27 Final order of Hearing Officer
in certificate of aircraft registration
proceedings.

(a) If, in proceedings under section
501(b) of the Federal Aviation Act of
1958 (49 USC 1401), the Hearing Officer
determines that the holder of the Cer-
tificate of Aircraft Registration has re-
fused or failed to submit AC Form 8050-
73, as required by §47.51 of this chapter,
or that the aircraft is ineligible for a
Certificate of Aircraft Registration,
the Hearing Officer shall suspend or re-
voke the respondent’s certificate, as
proposed in the notice of proposed cer-
tificate action.

(b) If the final order of the Hearing
Officer makes a decision on the merits,
it shall contain a statement of the
findings and conclusions of law on all
material issues of fact and law. If the
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Hearing Officer finds that the allega-
tions of the notice have been proven,
but that no sanction is required, the
Hearing Officer shall make appropriate
findings and issue an order terminating
the notice. If the Hearing Officer finds
that the allegations of the notice have
not been proven, the Hearing Officer
shall issue an order dismissing the no-
tice. If the Hearing Officer finds it to
be equitable and in the public interest,
the Hearing Officer shall issue an order
terminating the proceeding upon pay-
ment by the respondent of a civil pen-
alty in an amount agreed upon by the
parties.

(c) If the order is issued in writing, it
shall be served upon the parties.

[Doc. No. 13-14, 44 FR 63723, Nov. 5, 1979; as
amended by Amdt. 13-15, 45 FR 20773, Mar. 31,
1980]

§13.29 Civil penalties: Streamlined en-
forcement procedures for certain
security violations.

This section may be used, at the
agency’s discretion, in enforcement ac-
tions involving individuals presenting
dangerous or deadly weapons for
screening at airports or in checked
baggage where the amount of the pro-
posed civil penalty is less than $5,000.
In these cases, sections 13.16(a),
13.16(c), and 13.16 (f) through (1) of this
chapter are used, as well as paragraphs
(a) through (d) of this section:

(a) Delegation of authority. The au-
thority of the Administrator, under 49
U.S.C. 46301, to initiate the assessment
of civil penalties for a violation of 49
U.S.C. Subtitle VII, or a rule, regula-
tion, or order issued thereunder, is del-
egated to the regional Civil Aviation
Security Division Manager and the re-
gional Civil Aviation Security Deputy
Division Manager for the purpose of
issuing notices of violation in cases in-
volving violations of 49 U.S.C. Subtitle
VII and the FAA’s regulations by indi-
viduals presenting dangerous or deadly
weapons for screening at airport check-
points or in checked baggage. This au-
thority may not be delegated below the
level of the regional Civil Aviation Se-
curity Deputy Division Manager.

(b) Notice of violation. A civil penalty
action is initiated by sending a notice
of violation to the person charged with
the violation. The notice of violation
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contains a statement of the charges
and the amount of the proposed civil
penalty. Not later than 30 days after
receipt of the notice of violation, the
person charged with a violation shall:

(1) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing a civil penalty or a com-
promise order shall be issued in that
amount; or

(2) Submit to the agency attorney

identified in the material accom-
panying the notice any of the fol-
lowing:

(i) Written information, including

documents and witness statements,
demonstrating that a violation of the
regulations did not occur or that a pen-
alty or the penalty amount is not war-
ranted by the circumstances; or

(i1) A written request to reduce the
proposed civil penalty, the amount of
reduction, and the reasons and any
documents supporting a reduction of
the proposed civil penalty, including
records indicating a financial inability
to pay or records showing that pay-
ment of the proposed civil penalty
would prevent the person from con-
tinuing in business; or

(iii) A written request for an infor-
mal conference to discuss the matter
with an agency attorney and submit
relevant information or documents; or

(3) Request a hearing in which case a
complaint shall be filed with the hear-
ing docket clerk.

(c) Final notice of violation and civil
penalty assessment order. A final notice
of violation and civil penalty assess-
ment order (‘‘final notice and order’)
may be issued after participation in
any informal proceedings as provided
in paragraph (b)(2) of this section, or
after failure of the respondent to re-
spond in a timely manner to a notice of
violation. A final notice and order will
be sent to the individual charged with
a violation. The final notice and order
will contain a statement of the charges
and the amount of the proposed civil
penalty and, as a result of information
submitted to the agency attorney dur-
ing any informal procedures, may re-
flect a modified allegation or proposed
civil penalty.

A final notice and order
issued—

may be
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(1) If the person charged with a viola-
tion fails to respond to the notice of
violation within 30 days after receipt of
that notice; or

(2) If the parties participated in any
informal procedures under paragraph
(b)(2) of this section and the parties
have not agreed to compromise the ac-
tion or the agency attorney has not
agreed to withdraw the notice of viola-
tion.

(d) Order assessing civil penalty. An
order assessing civil penalty may be
issued after notice and opportunity for
a hearing. A person charged with a vio-
lation may be subject to an order as-
sessing civil penalty in the following
circumstances:

(1) An order assessing civil penalty
may be issued if a person charged with
a violation submits, or agrees to sub-
mit, the amount of civil penalty pro-
posed in the notice of violation.

(2) An order assessing civil penalty
may be issued if a person charged with
a violation submits, or agrees to sub-
mit, an agreed-upon amount of civil
penalty that is not reflected in either
the notice of violation or the final no-
tice and order.

(3) The final notice and order be-
comes (and contains a statement so in-
dicating) an order assessing a civil pen-
alty when the person charged with a
violation submits the amount of the
proposed civil penalty that is reflected
in the final notice and order.

(4) The final notice and order be-
comes (and contains a statement so in-
dicating) an order assessing a civil pen-
alty 16 days after receipt of the final
notice and order, unless not later than
15 days after receipt of the final notice
and order, the person charged with a
violation does one of the following—

(i) Submits an agreed-upon amount
of civil penalty that is not reflected in
the final notice and order, in which
case an order assessing civil penalty or
a compromise order shall be issued in
that amount; or

(ii) Requests a hearing in which case
a complaint shall be filed with the
hearing docket clerk.

(5) Unless an appeal is filed with the
FAA decisionmaker in a timely man-
ner, an initial decision or order of an
administrative law judge shall be con-
sidered an order assessing civil penalty

49

§13.35

if an administrative law judge finds
that an alleged violation occurred and
determines that a civil penalty, in an
amount found to be appropriate by the
administrative law judge, is warranted.

(6) Unless a petition for review is
filed with a U.S. Court of Appeals in a
timely manner, a final decision and
order of the Administrator shall be
considered an order assessing civil pen-
alty if the FAA decisionmaker finds
that an alleged violation occurred and
a civil penalty is warranted.

[Doc. No. 27873, 61 FR 44155, Aug. 28, 1996]

Subpart D—Rules of Practice for
FAA Hearings

§13.31 Applicability.

This subpart applies to proceedings
in which a hearing has been requested
in accordance with §§13.19(c)(b),
13.20(c), 13.20(d), 13.75(a)(2), 13.75(b), or
13.81(e).

[Amdt. 13-18, 53 FR 34655, Sept. 7, 1988]

§13.33 Appearances.

Any party to a proceeding under this
subpart may appear and be heard in
person or by attorney.

§13.35 Request for hearing.

(a) A request for hearing must be
made in writing and filed in the Hear-
ing Docket.

(1) If delivery is in person, or by expe-
dited courier service. A person delivering
the request for hearing in person or
sending the request for hearing by
commercial expedited courier (for ex-
ample, Federal Express or United Par-
cel Service), should use the following
address: Federal Aviation Administra-
tion, 600 Independence Avenue, SW.,
Wilbur Wright Building—Suite 2W1000,
Washington, DC 20591; Attention: Hear-
ing Docket Clerk, AGC-430.

(2) If delivery is by U.S. Mail: If the re-
quest for hearing is sent by U.S. Mail,
then it should be addressed as follows:
Federal Aviation Administration, 800
Independence Avenue, SW., Wash-
ington, DC 20591: Attention: Hearing
Docket Clerk, AGC-430, Wilbur Wright
Building—Suite 2W1000.

(b) The request for hearing must de-
scribe the action proposed by the FAA,
and must contain a statement that a
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hearing is requested. A copy of the re-
quest for hearing and a copy of the an-
swer required by paragraph (c) of this
section must be served on the official
who issued the notice of proposed ac-
tion.

(¢c) An answer to the notice of pro-
posed action must be filed with the re-
quest for hearing. All allegations in the
notice not specifically denied in the
answer are deemed admitted.

(d) Within 15 days after service of the
copy of the request for hearing, the of-
ficial who issued the notice of proposed
action forwards a copy of that notice,
which serves as the complaint, to the
Hearing Docket.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; 71 FR 70464, Dec. 5, 2006]

§13.37

Any Hearing Officer may—

(a) Give notice concerning, and hold,
prehearing conferences and hearings;

(b) Administrator oaths and affirma-
tions;

(c) Examine witnesses;

(d) Adopt procedures for the submis-
sion of evidence in written form;

(e) Issue subpoenas and take deposi-
tions or cause them to be taken;

(f) Rule on offers of proof;

(g) Receive evidence;

(h) Regulate the course of the hear-
ing;

(i) Hold conferences, before and dur-
ing the hearing, to settle and simplify
issues by consent of the parties;

(j) Dispose of procedural requests and
similar matters; and

(k) Issue decisions, make findings of
fact, make assessments, and issue or-
ders, as appropriate.

Hearing Officer’s powers.

§13.39 Disqualification of Hearing Of-
ficer.

If disqualified for any reason, the

Hearing Officer shall withdraw from
the case.

§13.41 [Reserved]
§13.43 Service and filing of pleadings,
motions, and documents.

(a) Copies of all pleadings, motions,
and documents filed with the Hearing
Docket must be served upon all parties
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to the proceedings by the person filing
them.

(b) Service may be made by personal
delivery or by mail.

(c) A certificate of service shall ac-
company all documents when they are
tendered for filing and shall consist of
a certificate of personal delivery or a
certificate of mailing, executed by the
person making the personal delivery or
mailing the document.

(d) Whenever proof of service by mail
is made, the date of mailing or the date
as shown on the postmark shall be the
date of service, and where personal
service is made, the date of personal
delivery shall be the date of service.

(e) The date of filing is the date the
document is actually received.

§13.44 Computation of time and exten-
sion of time.

(a) In computing any period of time
prescribed or allowed by this subpart,
the date of the act, event, default, no-
tice or order after which the designated
period of time begins to run is not to
be included in the computation. The
last day of the period so computed is to
be included unless it is a Saturday,
Sunday, or legal holiday for the FAA,
in which event the period runs until
the end of the next day which is nei-
ther a Saturday, Sunday nor a legal
holiday.

(b) Upon written request filed with
the Hearing Docket and served upon all
parties, and for good cause shown, a
Hearing Officer may grant an extension
of time to file any documents specified
in this subpart.

§13.45 Amendment of notice and an-
swer.

At any time more than 10 days before
the date of hearing, any party may
amend his or her notice, answer, or
other pleading, by filing the amend-
ment with the Hearing Officer and
serving a copy of it on each other
party. After that time, amendments
may be allowed only in the discretion
of the Hearing Officer. If an amend-
ment to an initial pleading has been al-
lowed, the Hearing Officer shall allow
the other parties a reasonable oppor-
tunity to answer.
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§13.47 Withdrawal of notice or request
for hearing.

At any time before the hearing, the
FAA counsel may withdraw the notice
of proposed action, and the party re-
questing the hearing may withdraw the
request for hearing.

§13.49 Motions.

(a) Motion to dismiss for insufficiency.
A respondent who requests a formal
hearing may, in place of an answer, file
a motion to dismiss for failure of the
allegations in the notice of proposed
action to state a violation of the FA
Act or of this chapter or to show lack
of qualification of the respondent. If
the Hearing Officer denies the motion,
the respondent shall file an answer
within 10 days.

(b) [Reserved]

(c) Motion for more definite statement.
The certificate holder may, in place of
an answer, file a motion that the alle-
gations in the notice be made more
definite and certain. If the Hearing Of-
ficer grants the motion, the FAA coun-
sel shall comply within 10 days after
the date it is granted. If the Hearing
Officer denies the motion the certifi-
cate holder shall file an answer within
10 days after the date it is denied.

(d) Motion for judgment on the plead-
ings. After the pleadings are closed, ei-
ther party may move for a judgment on
the pleadings.

(e) Motion to strike. Upon motion of
either party, the Hearing Officer may
order stricken, from any pleadings, any
insufficient allegation or defense, or
any immaterial, impertinent, or scan-
dalous matter.

(f) Motion for production of documents.
Upon motion of any party showing
good cause, the Hearing Officer may, in
the manner provided by Rule 34, Fed-
eral Rules of Civil Procedure, order any
party to produce any designated docu-
ment, paper, book, account, letter,
photograph, object, or other tangible
thing, that is not privileged, that con-
stitutes or contains evidence relevant
to the subject matter of the hearings,
and that is in the party’s possession,
custody, or control.

(g) Consolidation of motions. A party
who makes a motion under this section
shall join with it all other motions
that are then available to the party.
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Any objection that is not so raised is
considered to be waived.

(h) Answers to motions. Any party
may file an answer to any motion
under this section within 5 days after
service of the motion.

§13.51 Intervention.

Any person may move for leave to in-
tervene in a proceeding and may be-
come a party thereto, if the Hearing
Officer, after the case is sent to the
Hearing Officer for hearing, finds that
the person may be bound by the order
to be issued in the proceedings or has a
property or financial interest that may
not be adequately represented by exist-
ing parties, and that the intervention
will not unduly broaden the issues or
delay the proceedings. Except for good
cause shown, a motion for leave to in-
tervene may not be considered if it is
filed less than 10 days before the hear-
ing.

§13.53 Depositions.

After the respondent has filed a re-
quest for hearing and an answer, either
party may take testimony by deposi-
tion in accordance with section 1004 of
the Federal Aviation Act of 1958 (49
U.S.C. 1484) or Rule 26, Federal Rules of
Civil Procedure.

§13.55 Notice of hearing.

The Hearing Officer shall set a rea-
sonable date, time, and place for the
hearing, and shall give the parties ade-
quate notice thereof and of the nature
of the hearing. Due regard shall be
given to the convenience of the parties
with respect to the place of the hear-
ing.

§13.57 Subpoenas and witness fees.

(a) The Hearing Officer to whom a
case is assigned may, upon application
by any party to the proceeding, issue
subpoenas requiring the attendance of
witnesses or the production of docu-
mentary or tangible evidence at a hear-
ing or for the purpose of taking deposi-
tions. However, the application for pro-
ducing evidence must show its general
relevance and reasonable scope. This
paragraph does not apply to the at-
tendance of FAA employees or to the
production of documentary evidence in



§13.59

the custody of such an employee at a
hearing.

(b) A person who applies for the pro-
duction of a document in the custody
of an FAA employee must follow the
procedure in §13.49(f). A person who ap-
plies for the attendance of an FAA em-
ployee must send the application, in
writing, to the Hearing Officer setting
forth the need for that employee’s at-
tendance.

(c) A witness in a proceeding under
this subpart is entitled to the same
fees and mileage as is paid to a witness
in a court of the United States under
comparable circumstances. The party
at whose instance the witness is sub-
poenaed or appears shall pay the wit-
ness fees.

(d) Notwithstanding the provisions of
paragraph (c) of this section, the FAA
pays the witness fees and mileage if the
Hearing Officer who issued the sub-
poena determines, on the basis of a
written request and good cause shown,
that—

(1) The presence of the witness will
materially advance the proceeding; and

(2) The party at whose instance the
witness is subpoenaed would suffer a
serious hardship if required to pay the
witness fees and mileage.

§13.59 Evidence.

(a) BEach party to a hearing may
present the party’s case or defense by
oral or documentary evidence, submit
evidence in rebuttal, and conduct such
cross-examination as may be needed
for a full disclosure of the facts.

(b) Except with respect to affirma-
tive defenses and orders of denial, the
burden of proof is upon the FAA coun-
sel.

(c) The Hearing Officer may order in-
formation contained in any report or
document filed or in any testimony
given pursuant to this subpart with-
held from public disclosure when, in
the judgment of the Hearing Officer,
disclosure would adversely affect the
interests of any person and is not re-
quired in the public interest or is not
otherwise required by statute to be
made available to the public. Any per-
son may make written objection to the
public disclosure of such information,
stating the ground for such objection.
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§13.61 Argument and submittals.

The Hearing Officer shall give the
parties adequate opportunity to
present arguments in support of mo-
tions, objections, and the final order.
The Hearing Officer may determine
whether arguments are to be oral or
written. At the end of the hearing the
Hearing Officer may, in the discretion
of the Hearing Officer, allow each party
to submit written proposed findings
and conclusions and supporting reasons
for them.

§13.63 Record.

The testimony and exhibits presented
at a hearing, together with all papers,
requests, and rulings filed in the pro-
ceedings are the exclusive basis for the
issuance of an order. Either party may
obtain a transcript from the official re-
porter upon payment of the fees fixed
therefor.

Subpart E—Orders of Compliance
Under the Hazardous Mate-
rials Transportation Act

§13.71 Applicability.

Whenever the Chief Counsel, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel has reason to be-
lieve that a person is engaging in the
transportation or shipment by air of
hazardous materials in violation of the
Hazardous Materials Transportation
Act, or any regulation or order issued
under it for which the FAA exercises
enforcement responsibility, and the
circumstances do not require the
issuance of an order of immediate com-
pliance, he may conduct proceedings
pursuant to section 109 of that Act (49
U.S.C. 1808) to determine the nature
and extent of the violation, and may
thereafter issue an order directing
compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]
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§13.73 Notice of proposed order of
compliance.

A compliance order proceeding com-
mences when the Chief Counsel, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel sends the alleged
violator a notice of proposed order of
compliance advising the alleged viola-
tor of the charges and setting forth the
remedial action sought in the form of a
proposed order of compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]

§13.75 Reply or request for hearing.

(a) Within 30 days after service upon
the alleged violator of a notice of pro-
posed order of compliance, the alleged
violator may—

(1) File a reply in writing with the of-
ficial who issued the notice; or

(2) Request a hearing in accordance
with Subpart D of this part.

(b) If a reply is filed, as to any
charges not dismissed or not subject to
a consent order of compliance, the al-
leged violator may, within 10 days
after receipt of notice that the remain-
ing charges are not dismissed, request
a hearing in accordance with Subpart
D of this part.

(c) Failure of the alleged violator to
file a reply or request a hearing within
the period provided in paragraph (a) or
(b) of this section—

(1) Constitutes a waiver of the right
to a hearing and the right to an appeal,
and

(2) Authorizes the official who issued
the notice to find the facts to be as al-
leged in the notice and to issue an ap-
propriate order directing compliance,
without further notice or proceedings.

§13.77 Consent order of compliance.

(a) At any time before the issuance of
an order of compliance, the official
who issued the notice and the alleged
violator may agree to dispose of the
case by the issuance of a consent order
of compliance by the official.

(b) A proposal for a consent order
submitted to the official who issued
the notice under this section must in-
clude—
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(1) A proposed order of compliance;

(2) An admission of all jurisdictional
facts;

(3) An express waiver of right to fur-
ther procedural steps and of all rights
to judicial review;

(4) An incorporation by reference of
the notice and an acknowledgement
that the notice may be used to con-
strue the terms of the order of compli-
ance; and

(5) If the issuance of a consent order
has been agreed upon after the filing of
a request for hearing in accordance
with Subpart D of this part, the pro-
posal for a consent order shall include
a request to be filed with the Hearing
Officer withdrawing the request for a
hearing and requesting that the case be
dismissed.

§13.79 Hearing.

If an alleged violator requests a hear-
ing in accordance with §13.75, the pro-
cedure of Subpart D of this part ap-
plies. At the close of the hearing, the
Hearing Officer, on the record or subse-
quently in writing, sets forth the Hear-
ing Officer’s findings and conclusion
and the reasons therefor, and either—

(a) Dismisses the notice of proposed
order of compliance; or

(b) Issues an order of compliance.

§13.81 Order of
ance.

(a) Notwithstanding §§13.73 through
13.79, the Chief Counsel, the Assistant
Chief Counsel, Enforcement, the As-
sistant Chief Counsel, Europe, Africa,
and Middle East Area Office, or a Re-
gional Counsel may issue an order of
immediate compliance, which is effec-
tive upon issuance, if the person who
issues the order finds that—

(1) There is strong probability that a
violation is occurring or is about to
occur;

(2) The violation poses a substantial
risk to health or to safety of life or
property; and

(3) The public interest requires the
avoidance or amelioration of that risk
through immediate compliance and
waiver of the procedures afforded under
§§13.73 through 13.79.

(b) An order of immediate compli-
ance is served promptly upon the per-
son against whom the order is issued

immediate compli-
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by telephone or telegram, and a writ-
ten statement of the relevant facts and
the legal basis for the order, including
the findings required by paragraph (a)
of this section, is served promptly by
personal service or by mail.

(c) The official who issued the order
of immediate compliance may rescind
or suspend the order if it appears that
the criteria set forth in paragraph (a)
of this section are no longer satisfied,
and, when appropriate, may issue a no-
tice of proposed order of compliance
under §13.73 in lieu thereof.

(d) If at any time in the course of a
proceeding commenced in accordance
with §13.73 the criteria set forth in
paragraph (a) of this section are satis-
fied, the official who issued the notice
may issue an order of immediate com-
pliance, even if the period for filing a
reply or requesting a hearing specified
in §13.75 has not expired.

(e) Within three days after receipt of
service of an order of immediate com-
pliance, the alleged violator may re-
quest a hearing in accordance with
Subpart D of this part and the proce-
dure in that subpart will apply except
that—

(1) The case will be heard within fif-
teen days after the date of the order of
immediate compliance unless the al-
leged violator requests a later date;

(2) The order will serve as the com-
plaint; and

(3) The Hearing Officer shall issue his
decision and order dismissing, revers-
ing, modifying, or affirming the order
of immediate compliance on the record
at the close of the hearing.

(f) The filing of a request for hearing
in accordance with paragraph (e) of
this section does not stay the effective-
ness of an order of immediate compli-
ance.

(g) At any time after an order of im-
mediate compliance has become effec-
tive, the official who issued the order
may request the United States Attor-
ney General, or the delegate of the At-
torney General, to bring an action for
appropriate relief in accordance with
§13.25.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13-19, 54 FR 39290, Sept.
25, 1989; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997]
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§13.83 Appeal.

(a) Any party to the hearing may ap-
peal from the order of the Hearing Offi-
cer by filing a notice of appeal with the
Administrator within 20 days after the
date of issuance of the order.

(b) Any person against whom an
order of immediate compliance has
been issued in accordance with §13.81
or the official who issued the order of
immediate compliance may appeal
from the order of the Hearing Officer
by filing a notice of appeal with the
Administrator within three days after
the date of issuance of the order by the
Hearing Officer.

(¢) Unless the Administrator ex-
pressly so provides, the filing of a no-
tice of appeal does not stay the effec-
tiveness of an order of immediate com-
pliance.

(d) If a notice of appeal is not filed
from the order of compliance issued by
a Hearing Officer, such order is the
final agency order of compliance.

(e) Any person filing an appeal au-
thorized by paragraph (a) of this sec-
tion shall file an appeal brief with the
Administrator within 40 days after the
date of the issuance of the order, and
serve a copy on the other party. Any
reply brief must be filed within 20 days
after service of the appeal brief. A copy
of the reply brief must be served on the
appellant.

(f) Any person filing an appeal au-
thorized by paragraph (b) of this sec-
tion shall file an appeal brief with the
Administrator with the notice of ap-
peal and serve a copy on the other
party. Any reply brief must be filed
within 3 days after receipt of the ap-
peal brief. A copy of the reply brief
must be served on the appellant.

(g) On appeal the Administrator re-
views the available record of the pro-
ceeding, and issues an order dismissing,
reversing, modifying or affirming the
order of compliance or the order of im-
mediate compliance. The Administra-
tor’s order includes the reasons for the
action.

(h) In cases involving an order of im-
mediate compliance, the Administra-
tor’s order on appeal is issued within
ten days after the filing of the notice of
appeal.
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§13.85 Filing, service and computation
of time.

Filing and service of documents
under this subpart shall be accom-
plished in accordance with §13.43 ex-
cept service of orders of immediate
compliance under §13.81(b); and the pe-
riods of time specified in this subpart
shall be computed in accordance with
§13.44.

§13.87

(a) The official who issued the notice
of proposed order of compliance, for
good cause shown, may grant an exten-
sion of time to file any document spec-
ified in this subpart, except documents
to be filed with the Administrator.

(b) Extensions of time to file docu-
ments with the Administrator may be
granted by the Administrator upon
written request, served upon all par-
ties, and for good cause shown.

Extension of time.

Subpart F—Formal Fact-Finding In-
vestigation Under an Order of
Investigation

§13.101 Applicability.

(a) This subpart applies to fact-find-
ing investigations in which an order of
investigation has been issued under
§13.3(c) or §13.5(i) of this part.

(b) This subpart does not limit the
authority of duly designated persons to
issue subpoenas, administer oaths, ex-
amine witnesses and receive evidence
in any informal investigation as pro-
vided for in sections 313 and 1004(a) of
the Federal Aviation Act (49 U.S.C. 1354
and 1484(a)) and section 109(a) of the
Hazardous Materials Transportation
Act (49 U.S.C. 1808(a)).

§13.103 Order of investigation.

The order of investigation—

(a) Defines the scope of the investiga-
tion by describing the information
sought in terms of its subject matter
or its relevancy to specified FAA func-
tions;

(b) Sets forth the form of the inves-
tigation which may be either by indi-
vidual deposition or investigative pro-
ceeding or both; and

(c) Names the official who is author-
ized to conduct the investigation and
serve as the Presiding Officer.
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§13.105 Notification.

Any person under investigation and
any person required to testify and
produce documentary or physical evi-
dence during the investigation will be
advised of the purpose of the investiga-
tion, and of the place where the inves-
tigative proceeding or deposition will
be convened. This may be accomplished
by a notice of investigation or by a
subpoena. A copy of the order of inves-
tigation may be sent to such persons,
when appropriate.

§13.107 Designation of additional par-
ties.

(a) The Presiding Officer may des-
ignate additional persons as parties to
the investigation, if in the discretion of
the Presiding Officer, it will aid in the
conduct of the investigation.

(b) The Presiding Officer may des-
ignate any person as a party to the in-
vestigation if that person—

(1) Petitions the Presiding Officer to
participate as a party; and

(2) Is so situated that the disposition
of the investigation may as a practical
matter impair the ability to protect
that person’s interest unless allowed to
participate as a party, and

(3) Is not adequately represented by
existing parties.

§13.109 Convening the investigation.

The investigation shall be conducted
at such place or places designated by
the Presiding Officer, and as conven-
ient to the parties involved as expedi-
tious and efficient handling of the in-
vestigation permits.

§13.111 Subpoenas.

(a) Upon motion of the Presiding Of-
ficer, or upon the request of a party to
the investigation, the Presiding Officer
may issue a subpoena directing any
person to appear at a designated time
and place to testify or to produce docu-
mentary or physical evidence relating
to any matter under investigation.

(b) Subpoenas shall be served by per-
sonal service, or upon an agent des-
ignated in writing for the purpose, or
by registered or certified mail ad-
dressed to such person or agent. When-
ever service is made by registered or
certified mail, the date of mailing shall
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be considered as the time when service
is made.

(c) Subpoenas shall extend in juris-
diction throughout the United States
or any territory or possession thereof.
§13.113 Noncompliance with the in-
vestigative process.

If any person fails to comply with the
provisions of this subpart or with any
subpoena or order issued by the Pre-
siding Officer or the designee of the
Presiding Officer, judicial enforcement
may be initiated against that person
under applicable statutes.

§13.115

(a) All investigative proceedings and
depositions shall be public unless the
Presiding Officer determines that the
public interest requires otherwise.

(b) The Presiding Officer may order
information contained in any report or
document filed or in any testimony
given pursuant to this subpart with-
held from public disclosure when, in
the judgment of the Presiding Officer,
disclosure would adversely affect the
interests of any person and is not re-
quired in the public interest or is not
otherwise required by statute to be
made available to the public. Any per-
son may make written objection to the
public disclosure of such information,
stating the grounds for such objection.

Public proceedings.

§13.117 Conduct of investigative pro-
ceeding or deposition.

(a) The Presiding Officer or the des-
ignee of the Presiding Officer may
question witnesses.

(b) Any witness may be accompanied
by counsel.

(c) Any party may be accompanied by
counsel and either the party or counsel
may—

(1) Question witnesses, provided the
questions are relevant and material to
the matters under investigation and
would not unduly impede the progress
of the investigation; and

(2) Make objections on the record and
argue the basis for such objections.

(d) Copies of all notices or written
communications sent to a party or wit-
ness shall upon request be sent to that
person’s attorney of record.
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§13.119 Rights of persons against self-
incrimination.

(a) Whenever a person refuses, on the
basis of a privilege against self-in-
crimination, to testify or provide other
information during the course of any
investigation conducted under this sub-
part, the Presiding Officer may, with
the approval of the Attorney General
of the United States, issue an order re-
quiring the person to give testimony or
provide other information. However, no
testimony or other information so
compelled (or any information directly
or indirectly derived from such testi-
mony or other information) may be
used against the person in any criminal
case, except in a prosecution for per-
jury, giving a false statement, or oth-
erwise failing to comply with the
order.

(b) The Presiding Officer may issue
an order under this section if—

(1) The testimony or other informa-
tion from the witness may be necessary
to the public interest; and

(2) The witness has refused or is like-
ly to refuse to testify or provide other
information on the basis of a privilege
against self-incrimination.

(¢c) Immunity provided by this sec-
tion will not become effective until the
person has refused to testify or provide
other information on the basis of a
privilege against self-incrimination,
and an order under this section has
been issued. An order, however, may be
issued prospectively to become effec-
tive in the event of a claim of the
privilege.

§13.121 Witness fees.

All witnesses appearing shall be com-
pensated at the same rate as a witness
appearing before a United States Dis-
trict Court.

§13.123 Submission by party to the in-
vestigation.

(a) During an investigation con-
ducted under this subpart, a party may
submit to the Presiding Officer—

(1) A list of witnesses to be called,
specifying the subject matter of the ex-
pected testimony of each witness, and

(2) A list of exhibits to be considered
for inclusion in the record.

(b) If the Presiding Officer deter-
mines that the testimony of a witness
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or the receipt of an exhibit in accord-
ance with paragraph (a) of this section
will be relevant, competent and mate-
rial to the investigation, the Presiding
Officer may subpoena the witness or
use the exhibit during the investiga-
tion.

§13.125 Depositions.

Depositions for investigative pur-
poses may be taken at the discretion of
the Presiding Officer with reasonable
notice to the party under investiga-
tion. Such depositions shall be taken
before the Presiding Officer or other
person authorized to administer oaths
and designated by the Presiding Offi-
cer. The testimony shall be reduced to
writing by the person taking the depo-
sition, or under the direction of that
person, and where possible shall then
be subscribed by the deponent. Any
person may be compelled to appear and
testify and to produce physical and
documentary evidence.

§13.127 Reports, decisions and orders.

The Presiding Officer shall issue a
written report based on the record de-
veloped during the formal investiga-
tion, including a summary of principal
conclusions. A summary of principal
conclusions shall be prepared by the of-
ficial who issued the order of investiga-
tion in every case which results in no
action, or no action as to a particular
party to the investigation. All such re-
ports shall be furnished to the parties
to the investigation and filed in the
public docket. Insertion of the report
in the Public Docket shall constitute
“entering of record’” and publication as
prescribed by section 313(b) of the Fed-
eral Aviation Act.

§13.129 Post-investigation action.

A decision on whether to initiate
subsequent action shall be made on the
basis of the record developed during
the formal investigation and any other
information in the possession of the
Administrator.

§13.131 Other procedures.

Any question concerning the scope or
conduct of a formal investigation not
covered in this subpart may be ruled on
by the Presiding Officer on motion of
the Presiding Officer, or on the motion
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of a party or a person testifying or pro-
ducing evidence.

Subpart G—Rules of Practice in
FAA Civil Penalty Actions

SOURCE: Amdt. 13-21, 55 FR 27575, July 3,
1990, unless otherwise noted.

§13.201 Applicability.

(a) This subpart applies to all civil
penalty actions initiated under §13.16
of this part in which a hearing has been
requested.

(b) This subpart applies only to pro-
ceedings initiated after September 7,
1988. All other cases, hearings, or other
proceedings pending or in progress be-
fore September 7, 1988, are not affected
by the rules in this subpart.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-32; 69 FR 59497, Oct. 4,
2004]

§13.202 Definitions.

Administrative law judge means an ad-
ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105.

Agency attorney means the Deputy
Chief Counsel for Operations, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office,
each Regional Counsel, the Aero-
nautical Center Counsel, or the Tech-
nical Center Counsel, or an attorney on
the staff of the Assistant Chief Coun-
sel, Enforcement, the Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office, each Regional Coun-
sel, the Aeronautical Center Counsel,
or the Technical Center Counsel who
prosecutes a civil penalty action. An
agency attorney shall not include:

(1) The Chief Counsel, the Deputy
Chief Counsel for Policy and Adjudica-
tion, or the Assistant Chief Counsel for
Litigation;

(2) Any attorney on the staff of the
Assistant Chief Counsel for Litigation;

(3) Any attorney who is supervised in
a civil penalty action by a person who
provides such advice to the FAA deci-
sionmaker in that action or a factu-
ally-related action.

Attorney means a person licensed by a
state, the District of Columbia, or a
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territory of the United States to prac-
tice law or appear before the courts of
that state or territory.

Complaint means a document issued
by an agency attorney alleging a viola-
tion of a provision of the Federal avia-
tion statute listed in the first sentence
of 49 U.S.C. 46301(d)(2) or in 49 U.S.C.
47531, or of the Federal hazardous ma-
terials transportation statute, 49
U.S.C. 5121-5128, or a rule, regulation,
or order issued under those statutes,
that has been filed with the Hearing
Docket after a hearing has been re-
quested under §13.16(f)(3) or (g)(2)(ii) of
this part.

FAA decisionmaker means the Admin-
istrator of the Federal Aviation Ad-
ministration, acting in the capacity of
the decisionmaker on appeal, or any
person to whom the Administrator has
delegated the Administrator’s decision-
making authority in a civil penalty ac-
tion. As used in this subpart, the FAA
decisionmaker is the official author-
ized to issue a final decision and order
of the Administrator in a civil penalty
action.

Mail includes U.S. certified mail, U.S.
registered mail, or use of an overnight
express courier service.

Order assessing civil penalty means a
document that contains a finding of a
violation of a provision of the Federal
aviation statute listed in the first sen-
tence of 49 U.S.C. 46301(d)(2) or in 49
U.S.C. 47531, or of the Federal haz-
ardous materials transportation stat-
ute, 49 U.S.C. 5121-5128, or a rule, regu-
lation or order issued under those stat-
utes, and may direct payment of a civil
penalty. Unless an appeal is filed with
the FAA decisionmaker in a timely
manner, an initial decision or order of
an administrative law judge shall be
considered an order assessing civil pen-
alty if an administrative law judge
finds that an alleged violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
administrative law judge, is warranted.
Unless a petition for review is filed
with a U.S. Court of Appeals in a time-
ly manner, a final decision and order of
the Administrator shall be considered
an order assessing civil penalty if the
FAA decisionmaker finds that an al-
leged violation occurred and a civil
penalty is warranted.
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Party means the respondent or the
Federal Aviation Administration
(FAA).

Personal delivery includes hand-deliv-
ery or use of a contract or express mes-
senger service. ‘‘Personal delivery”
does not include the use of Government
interoffice mail service.

Pleading means a complaint, an an-
swer, and any amendment of these doc-
uments permitted under this subpart.

Properly addressed means a document
that shows an address contained in
agency records, a residential, business,
or other address submitted by a person
on any document provided under this
subpart, or any other address shown by
other reasonable and available means.

Respondent means a person, corpora-
tion, or company named in a com-
plaint.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-24, 58 FR 50241, Sept.
24, 1993; Amdt. 13-29, 62 FR 46866, Sept. 4,
1997; 70 FR 8238, Feb. 18, 2005; 71 FR 170464,
Dec. 5, 2006]

§13.203 Separation of functions.

(a) Civil penalty proceedings, includ-
ing hearings, shall be prosecuted by an
agency attorney.

(b) An agency employee engaged in
the performance of investigative or
prosecutorial functions in a civil pen-
alty action shall not, in that case or a
factually-related case, participate or
give advice in a decision by the admin-
istrative law judge or by the FAA deci-
sionmaker on appeal, except as counsel
or a witness in the public proceedings.

(c) The Chief Counsel, the Deputy
Chief Counsel for Policy and Adjudica-
tion, and the Assistant Chief Counsel
for Litigation, or an attorney on the
staff of the Assistant Chief Counsel for
Litigation will advise the FAA deci-
sionmaker regarding an initial decision
or any appeal of a civil penalty action
to the FAA decisionmaker.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-24, 58 FR 50241, Sept.
24, 1993; 70 FR 8238, Feb. 18, 2005]

§13.204 Appearances of

parties.

(a) Any party may appear and be
heard in person.

(b) Any party may be accompanied,
represented, or advised by an attorney

and rights
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or representative designated by the
party and may be examined by that at-
torney or representative in any pro-
ceeding governed by this subpart. An
attorney or representative who rep-
resents a party may file a notice of ap-
pearance in the action, in the manner
provided in §13.210 of this subpart, and
shall serve a copy of the notice of ap-
pearance on each party, in the manner
provided in §13.211 of this subpart, be-
fore participating in any proceeding
governed by this subpart. The attorney
or representative shall include the
name, address, and telephone number
of the attorney or representative in the
notice of appearance.

(c) Any person may request a copy of
a document upon payment of reason-
able costs. A person may keep an origi-
nal document, data, or evidence, with
the consent of the administrative law
judge, by substituting a legible copy of
the document for the record.

§13.205 Administrative law judges.

(a) Powers of an administrative law
judge. In accordance with the rules of
this subpart, an administrative law
judge may:

(1) Give notice of, and hold, pre-
hearing conferences and hearings;

(2) Administer oaths and affirma-
tions;

(3) Issue subpoenas authorized by law
and issue notices of deposition re-
quested by the parties;

(4) Rule on offers of proof;

(5) Receive relevant and material evi-
dence;

(6) Regulate the course of the hearing
in accordance with the rules of this
subpart;

(7) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(8) Dispose of procedural motions and
requests; and

(9) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

(b) Limitations on the power of the ad-
ministrative law judge. The administra-
tive law judge shall not issue an order
of contempt, award costs to any party,
or impose any sanction not specified in
this subpart. If the administrative law
judge imposes any sanction not speci-
fied in this subpart, a party may file an
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interlocutory appeal of right with the
FAA  decisionmaker pursuant to
§13.219(c)(4) of this subpart. This sec-
tion does not preclude an administra-
tive law judge from issuing an order
that bars a person from a specific pro-
ceeding based on a finding of obstrep-
erous or disruptive behavior in that
specific proceeding.

(¢) Disqualification. The administra-
tive law judge may disqualify himself
or herself at any time. A party may file
a motion, pursuant to §13.218(f)(6), re-
questing that an administrative law
judge be disqualified from the pro-
ceedings.

[Amdt. 18-21, 55 FR 27575, July 3, 1990; 556 FR
29293, July 18, 1990]

§13.206 Intervention.

(a) A person may submit a motion for
leave to intervene as a party in a civil
penalty action. Except for good cause
shown, a motion for leave to intervene
shall be submitted not later than 10
days before the hearing.

(b) If the administrative law judge
finds that intervention will not unduly
broaden the issues or delay the pro-
ceedings, the administrative law judge
may grant a motion for leave to inter-
vene if the person will be bound by any
order or decision entered in the action
or the person has a property, financial,
or other legitimate interest that may
not be addressed adequately by the par-
ties. The administrative law judge may
determine the extent to which an in-
tervenor may participate in the pro-
ceedings.

§13.207

(a) Signature required. The attorney of
record, the party, or the party’s rep-
resentative shall sign each document
tendered for filing with the hearing
docket clerk, the administrative law
judge, the FAA decisionmaker on ap-
peal, or served on each party.

(b) Effect of signing a document. By
signing a document, the attorney of
record, the party, or the party’s rep-
resentative certifies that the attorney,
the party, or the party’s representative
has read the document and, based on
reasonable inquiry and to the best of
that person’s knowledge, information,
and belief, the document is—

(1) Consistent with these rules;

Certification of documents.
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(2) Warranted by existing law or that
a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not unreasonable or unduly bur-
densome or expensive, not made to har-
ass any person, not made to cause un-
necessary delay, not made to cause
needless increase in the cost of the pro-
ceedings, or for any other improper
purpose.

(c) Sanctions. If the attorney of
record, the party, or the party’s rep-
resentative signs a document in viola-
tion of this section, the administrative
law judge or the FAA decisionmaker
shall:

(1) Strike the pleading signed in vio-
lation of this section;

(2) Strike the request for discovery or
the discovery response signed in viola-
tion of this section and preclude fur-
ther discovery by the party;

(3) Deny the motion or request signed
in violation of this section;

(4) Exclude the document signed in
violation of this section from the
record;

(5) Dismiss the interlocutory appeal
and preclude further appeal on that
issue by the party who filed the appeal
until an initial decision has been en-
tered on the record; or

(6) Dismiss the appeal of the adminis-
trative law judge’s initial decision to
the FAA decisionmaker.

§13.208 Complaint.

(a) Filing. The agency attorney shall
file the original and one copy of the
complaint with the hearing docket
clerk, or may file a written motion
pursuant to §13.218(f)(2)(i) of this sub-
part instead of filing a complaint, not
later than 20 days after receipt by the
agency attorney of a request for hear-
ing. The agency attorney should sug-
gest a location for the hearing when
filing the complaint.

(b) Service. An agency attorney shall
personally deliver or mail a copy of the
complaint on the respondent, the presi-
dent of the corporation or company
named as a respondent, or a person des-
ignated by the respondent to accept
service of documents in the civil pen-
alty action.

(c) Contents. A complaint shall set
forth the facts alleged, any regulation
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allegedly violated by the respondent,
and the proposed civil penalty in suffi-
cient detail to provide notice of any
factual or legal allegation and pro-
posed civil penalty.

(d) Motion to dismiss allegations or com-
plaint. Instead of filing an answer to
the complaint, a respondent may move
to dismiss the complaint, or that part
of the complaint, alleging a violation
that occurred on or after August 2,
1990, and more than 2 years before an
agency attorney issued a notice of pro-
posed civil penalty to the respondent.

(1) An administrative law judge may
not grant the motion and dismiss the
complaint or part of the complaint if
the administrative law judge finds that
the agency has shown good cause for
any delay in issuing the notice of pro-
posed civil penalty.

(2) If the agency fails to show good
cause for any delay, an administrative
law judge may dismiss the complaint,
or that part of the complaint, alleging
a violation that occurred more than 2
years before an agency attorney issued
the notice of proposed civil penalty to
the respondent.

(3) A party may appeal the adminis-
trative law judge’s ruling on the mo-
tion to dismiss the complaint or any
part of the complaint in accordance
with §13.219(b) of this subpart.

[Admt. 13-21, 556 FR 27575, July 3, 1990, as
amended by Admt. 13-22, 556 FR 31176, Aug. 1,
1990]

§13.209 Answer.

(a) Writing required. A respondent
shall file a written answer to the com-
plaint, or may file a written motion
pursuant to §13.208(d) or §13.218(f)(1-4)
of this subpart instead of filing an an-
swer, not later than 30 days after serv-
ice of the complaint. The answer may
be in the form of a letter but must be
dated and signed by the person re-
sponding to the complaint. An answer
may be typewritten or may be legibly
handwritten.

(b) Filing and address. A person filing
an answer shall personally deliver or
mail the original and one copy of the
answer for filing with the hearing
docket clerk, not later than 30 days
after service of the complaint to the
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Hearing Docket at the appropriate ad-
dress set forth in §13.210(a) of this sub-
part. The person filing an answer
should suggest a location for the hear-
ing when filing the answer.

(c) Service. A person filing an answer
shall serve a copy of the answer on the
agency attorney who filed the com-
plaint.

(d) Contents. An answer shall specifi-
cally state any affirmative defense
that the respondent intends to assert
at the hearing. A person filing an an-
swer may include a brief statement of
any relief requested in the answer.

(e) Specific denial of allegations re-
quired. A person filing an answer shall
admit, deny, or state that the person is
without sufficient knowledge or infor-
mation to admit or deny, each num-
bered paragraph of the complaint. Any
statement or allegation contained in
the complaint that is not specifically
denied in the answer may be deemed an
admission of the truth of that allega-
tion. A general denial of the complaint
is deemed a failure to file an answer.

(f) Failure to file answer. A person’s
failure to file an answer without good
cause shall be deemed an admission of
the truth of each allegation contained
in the complaint.

[Docket No. 18884, 44 FR 63723, Nov. 5, 1979,as
amended at 70 FR 8238, Feb. 18, 2005]

§13.210 Filing of documents.

(a) Address and method of filing. A per-
son tendering a document for filing
shall personally deliver or mail the
signed original and one copy of each
document to the Hearing Docket using
the appropriate address:

(1) If delivery is in person, or via expe-
dited courier service: Federal Aviation
Administration, 600 Independence Ave-
nue, SW., Wilbur Wright Building—
Suite 2W1000, Washington, DC 20591;
Attention: Hearing Docket Clerk,
AGC-430.

(2) If delivery is via U.S. Mail: Federal
Aviation Administration, 800 Independ-
ence Avenue, SW., Washington, DC
20591; Attention: Hearing Docket Clerk,
AGC-430, Wilbur Wright Building—
Suite 2W1000.

(b) Date of filing. A document shall be
considered to be filed on the date of
personal delivery; or if mailed, the
mailing date shown on the certificate
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of service, the date shown on the post-
mark if there is no certificate of serv-
ice, or other mailing date shown by
other evidence if there is no certificate
of service or postmark.

(c) Form. BEach document shall be
typewritten or legibly handwritten.

(d) Contents. Unless otherwise speci-
fied in this subpart, each document
must contain a short, plain statement
of the facts on which the person’s case
rests and a brief statement of the ac-
tion requested in the document.

(e) Internet accessibility of documents
filed in the Hearing Docket. (1) Unless
protected from public disclosure by an
order of the ALJ under 13.226, all docu-
ments filed in the Hearing Docket are
accessible through the Federal Docket
Management System (FDMS): http:/
www.regulations.gov. To access a par-
ticular case file, use the FDMS number
assigned to the case.

(2) Decisions and orders issued by the
Administrator in civil penalty cases,
indexes of decisions, contact informa-
tion for the FAA Hearing Docket and
the administrative law judges, the
rules of practice, and other informa-
tion are available on the FAA civil
penalty adjudication Web site at: http:/
www.faa.gov/about/office org/
headquarters offices/agc/
pol adjudication/AGC400/Civil Penalty.

[Amdt. 13-21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990, as amended at 70 FR 8238,
Feb. 18, 2005; 71 FR 70464, Dec. 5, 2006; 72 FR
14668, Mar. 29, 2007; 72 FR 68474, Dec. 5, 2007]

§13.211 Service of documents.

(a) General. A person shall serve a
copy of any document filed with the
Hearing Docket on each party at the
time of filing. Service on a party’s at-
torney of record or a party’s designated
representative may be considered ade-
quate service on the party.

(b) Type of service. A person may
serve documents by personal delivery
or by mail.

(c) Certificate of service. A person may
attach a certificate of service to a doc-
ument tendered for filing with the
hearing docket clerk. A certificate of
service shall consist of a statement,
dated and signed by the person filing
the document, that the document was
personally delivered or mailed to each
party on a specific date.
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(d) Date of service. The date of service
shall be the date of personal delivery;
or if mailed, the mailing date shown on
the certificate of service, the date
shown on the postmark if there is no
certificate of service, or other mailing
date shown by other evidence if there
is no certificate of service or postmark.

(e) Additional time after service by mail.
Whenever a party has a right or a duty
to act or to make any response within
a prescribed period after service by
mail, or on a date certain after service
by mail, 5 days shall be added to the
prescribed period.

(f) Service by the administrative law
judge. The administrative law judge
shall serve a copy of each document in-
cluding, but not limited to, notices of
prehearing conferences and hearings,
rulings on motions, decisions, and or-
ders, upon each party to the pro-
ceedings by personal delivery or by
mail.

(g) Valid service. A document that was
properly addressed, was sent in accord-
ance with this subpart, and that was
returned, that was not claimed, or that
was refused, is deemed to have been
served in accordance with this subpart.
The service shall be considered valid as
of the date and the time that the docu-
ment was deposited with a contract or
express messenger, the document was
mailed, or personal delivery of the doc-
ument was refused.

(h) Presumption of service. There shall
be a presumption of service where a
party or a person, who customarily re-
ceives mail, or receives it in the ordi-
nary course of business, at either the
person’s residence or the person’s prin-
cipal place of business, acknowledges
receipt of the document.

§13.212 Computation of time.

(a) This section applies to any period
of time prescribed or allowed by this
subpart, by notice or order of the ad-
ministrative law judge, or by any ap-
plicable statute.

(b) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this sub-
part.

(c) The last day of a time period is in-
cluded in a computation of time unless
it is a Saturday, Sunday, or a legal hol-
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iday. If the last day of the time period
is a Saturday, Sunday, or legal holi-
day, the time period runs until the end
of the next day that is not a Saturday,
Sunday, or legal holiday.

§13.213 Extension of time.

(a) Oral requests. The parties may
agree to extend for a reasonable period
the time for filing a document under
this subpart. If the parties agree, the
administrative law judge shall grant
one extension of time to each party.
The party seeking the extension of
time shall submit a draft order to the
administrative law judge to be signed
by the administrative law judge and
filed with the hearing docket clerk.
The administrative law judge may
grant additional oral requests for an
extension of time where the parties
agree to the extension.

(b) Written motion. A party shall file a
written motion for an extension of
time with the administrative law judge
not later than 7 days before the docu-
ment is due unless good cause for the
late filing is shown. A party filing a
written motion for an extension of
time shall serve a copy of the motion
on each party. The administrative law
judge may grant the extension of time
if good cause for the extension is
shown.

(¢) Failure to rule. If the administra-
tive law judge fails to rule on a written
motion for an extension of time by the
date the document was due, the motion
for an extension of time is deemed
granted for no more than 20 days after
the original date the document was to
be filed.

§13.214 Amendment of pleadings.

(a) Filing and service. A party shall
file the amendment with the adminis-
trative law judge and shall serve a copy
of the amendment on all parties to the
proceeding.

(b) Time. A party shall file an amend-
ment to a complaint or an answer
within the following:

(1) Not later than 15 days before the
scheduled date of a hearing, a party
may amend a complaint or an answer
without the consent of the administra-
tive law judge.



Federal Aviation Administration, DOT

(2) Less than 15 days before the
scheduled date of a hearing, the admin-
istrative law judge may allow amend-
ment of a complaint or an answer only
for good cause shown in a motion to
amend.

(c) Responses. The administrative law
judge shall allow a reasonable time,
but not more than 20 days from the
date of filing, for other parties to re-
spond if an amendment to a complaint,
answer, or other pleading has been filed
with the administrative law judge.

§13.215 Withdrawal of complaint or
request for hearing.

At any time before or during a hear-
ing, an agency attorney may withdraw
a complaint or a party may withdraw a
request for a hearing without the con-
sent of the administrative law judge. If
an agency attorney withdraws the
complaint or a party withdraws the re-
quest for a hearing and the answer, the
administrative law judge shall dismiss
the proceedings under this subpart
with prejudice.

§13.216 Waivers.

Waivers of any rights provided by
statute or regulation shall be in writ-
ing or by stipulation made at a hearing
and entered into the record. The par-
ties shall set forth the precise terms of
the waiver and any conditions.

§13.217 Joint procedural or discovery
schedule.

(a) General. The parties may agree to
submit a schedule for filing all pre-
hearing motions, a schedule for con-
ducting discovery in the proceedings,
or a schedule that will govern all pre-
hearing motions and discovery in the
proceedings.

(b) Form and content of schedule. If the
parties agree to a joint procedural or
discovery schedule, one of the parties
shall file the joint schedule with the
administrative law judge, setting forth
the dates to which the parties have
agreed, and shall serve a copy of the
joint schedule on each party.

(1) The joint schedule may include,
but need not be limited to, requests for
discovery, any objections to discovery
requests, responses to discovery re-
quests to which there are no objec-
tions, submission of prehearing mo-
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tions, responses to prehearing motions,
exchange of exhibits to be introduced
at the hearing, and a list of witnesses
that may be called at the hearing.

(2) Each party shall sign the original
joint schedule to be filed with the ad-
ministrative law judge.

(c) Time. The parties may agree to
submit all prehearing motions and re-
sponses and may agree to close dis-
covery in the proceedings under the
joint schedule within a reasonable time
before the date of the hearing, but not
later than 15 days before the hearing.

(d) Order establishing joint schedule.
The administrative law judge shall ap-
prove the joint schedule filed by the
parties. One party shall submit a draft
order establishing a joint schedule to
the administrative law judge to be
signed by the administrative law judge
and filed with the hearing docket
clerk.

(e) Disputes. The administrative law
judge shall resolve disputes regarding
discovery or disputes regarding compli-
ance with the joint schedule as soon as
possible so that the parties may con-
tinue to comply with the joint sched-
ule.

(f) Sanctions for failure to comply with
joint schedule. If a party fails to comply
with the administrative law judge’s
order establishing a joint schedule, the
administrative law judge may direct
that party to comply with a motion to
discovery request or, limited to the ex-
tent of the party’s failure to comply
with a motion or discovery request, the
administrative law judge may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing, or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

§13.218 Motions.

(a) General. A party applying for an
order or ruling not specifically pro-
vided in this subpart shall do so by mo-
tion. A party shall comply with the re-
quirements of this section when filing
a motion with the administrative law
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judge. A party shall serve a copy of
each motion on each party.

(b) Form and contents. A party shall
state the relief sought by the motion
and the particular grounds supporting
that relief. If a party has evidence in
support of a motion, the party shall at-
tach any supporting evidence, includ-
ing affidavits, to the motion.

(c) Filing of motions. A motion made
prior to the hearing must be in writing.
Unless otherwise agreed by the parties
or for good cause shown, a party shall
file any prehearing motion, and shall
serve a copy on each party, not later
than 30 days before the hearing. Mo-
tions introduced during a hearing may
be made orally on the record unless the
administrative law judge directs other-
wise.

(d) Answers to motions. Any party may
file an answer, with affidavits or other
evidence in support of the answer, not
later than 10 days after service of a
written motion on that party. When a
motion is made during a hearing, the
answer may be made at the hearing on
the record, orally or in writing, within
a reasonable time determined by the
administrative law judge.

(e) Rulings on motions. The adminis-
trative law judge shall rule on all mo-
tions as follows:

(1) Discovery motions. The administra-
tive law judge shall resolve all pending
discovery motions not later than 10
days before the hearing.

(2) Prehearing motions. The adminis-
trative law judge shall resolve all pend-
ing prehearing motions not later than 7
days before the hearing. If the adminis-
trative law judge issues a ruling or
order orally, the administrative law
judge shall serve a written copy of the
ruling or order, within 3 days, on each
party. In all other cases, the adminis-
trative law judge shall issue rulings
and orders in writing and shall serve a
copy of the ruling or order on each
party.

(3) Motions made during the hearing.
The administrative law judge may
issue rulings and orders on motions
made during the hearing orally. Oral
rulings or orders on motions must be
made on the record.

(f) Specific motions. A party may file
the following motions with the admin-
istrative law judge:
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(1) Motion to dismiss for insufficiency.
A respondent may file a motion to dis-
miss the complaint for insufficiency in-
stead of filing an answer. If the admin-
istrative law judge denies the motion
to dismiss the complaint for insuffi-
ciency, the respondent shall file an an-
swer not later than 10 days after serv-
ice of the administrative law judge’s
denial of the motion.A motion to dis-
miss the complaint for insufficiency
must show that the complaint fails to
state a violation of a provision of the
Federal aviation statute listed in the
first sentence in 49 U.S.C. 46301(d)(2) or
in 49 U.S.C. 47531, or any implementing
rule, regulation, or order, or a viola-
tion of the Federal hazardous materials
transportation statute, 49 U.S.C. 5121-
5128, or any implementing rule, regula-
tion or order.

(2) Motion to dismiss. A party may file
a motion to dismiss, specifying the
grounds for dismissal. If an administra-
tive law judge grants a motion to dis-
miss in part, a party may appeal the
administrative law judge’s ruling on
the motion to dismiss under §13.219(b)
of this subpart.

(1) Motion to dismiss a request for a
hearing. An agency attorney may file a
motion to dismiss a request for a hear-
ing instead of filing a complaint. If the
motion to dismiss is not granted, the
agency attorney shall file the com-
plaint and shall serve a copy of the
complaint on each party not later than
10 days after service of the administra-
tive law judge’s ruling or order on the
motion to dismiss. If the motion to dis-
miss is granted and the proceedings are
terminated without a hearing, the re-
spondent may file an appeal pursuant
to §13.233 of this subpart. If required by
the decision on appeal, the agency at-
torney shall file a complaint and shall
serve a copy of the complaint on each
party not later than 10 days after serv-
ice of the decision on appeal.

(i1) Motion to dismiss a complaint. A re-
spondent may file a motion to dismiss
a complaint instead of filing an answer.
If the motion to dismiss is not granted,
the respondent shall file an answer and
shall serve a copy of the answer on
each party not later than 10 days after
service of the administrative law
judge’s ruling or order on the motion
to dismiss. If the motion to dismiss is
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granted and the proceedings are termi-
nated without a hearing, the agency
attorney may file an appeal pursuant
to §13.233 of this subpart. If required by
the decision on appeal, the respondent
shall file an answer and shall serve a
copy of the answer on each party not
later than 10 days after service of the
decision on appeal.

(38) Motion for more definite statement.
A party may file a motion for more
definite statement of any pleading
which requires a response under this
subpart. A party shall set forth, in de-
tail, the indefinite or uncertain allega-
tions contained in a complaint or re-
sponse to any pleading and shall sub-
mit the details that the party believes
would make the allegation or response
definite and certain.

(i) Complaint. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. If the administrative law judge
grants the motion, the agency attorney
shall supply a more definite statement
not later than 15 days after service of
the ruling granting the motion. If the
agency attorney fails to supply a more
definite statement, the administrative
law judge shall strike the allegations
in the complaint to which the motion
is directed. If the administrative law
judge denies the motion, the respond-
ent shall file an answer and shall serve
a copy of the answer on each party not
later than 10 days after service of the
order of denial.

(ii) Answer. An agency attorney may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. If the administrative law
judge grants the motion, the respond-
ent shall supply a more definite state-
ment not later than 15 days after serv-
ice of the ruling on the motion. If the
respondent fails to supply a more defi-
nite statement, the administrative law
judge shall strike those statements in
the answer to which the motion is di-
rected. The respondent’s failure to sup-
ply a more definite statement may be
deemed an admission of unanswered al-
legations in the complaint.

(4) Motion to strike. Any party may
make a motion to strike any insuffi-
cient allegation or defense, or any re-
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dundant, immaterial, or irrelevant
matter in a pleading. A party shall file
a motion to strike with the adminis-
trative law judge and shall serve a copy
on each party before a response is re-
quired under this subpart or, if a re-
sponse is not required, not later than 10
days after service of the pleading.

(5) Motion for decision. A party may
make a motion for decision, regarding
all or any part of the proceedings, at
any time before the administrative law
judge has issued an initial decision in
the proceedings. The administrative
law judge shall grant a party’s motion
for decision if the pleadings, deposi-
tions, answers to interrogatories, ad-
missions, matters that the administra-
tive law judge has officially noticed, or
evidence introduced during the hearing
show that there is no genuine issue of
material fact and that the party mak-
ing the motion is entitled to a decision
as a matter of law. The party making
the motion for decision has the burden
of showing that there is no genuine
issue of material fact disputed by the
parties.

(6) Motion for disqualification. A party
may file a motion for disqualification
with the administrative law judge and
shall serve a copy on each party. A
party may file the motion at any time
after the administrative law judge has
been assigned to the proceedings but
shall make the motion before the ad-
ministrative law judge files an initial
decision in the proceedings.

(i) Motion and supporting affidavit. A
party shall state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors showing disquali-
fication, in the motion for disqualifica-
tion. A party shall submit an affidavit
with the motion for disqualification
that sets forth, in detail, the matters
alleged to constitute grounds for dis-
qualification.

(ii) Answer. A party shall respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The administrative law judge
shall render a decision on the motion
for disqualification not later than 15
days after the motion has been filed. If
the administrative law judge finds that
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the motion for disqualification and
supporting affidavit show a basis for
disqualification, the administrative
law judge shall withdraw from the pro-
ceedings immediately. If the adminis-
trative law judge finds that disquali-
fication is not warranted, the adminis-
trative law judge shall deny the motion
and state the grounds for the denial on
the record. If the administrative law
judge fails to rule on a party’s motion
for disqualification within 15 days after
the motion has been filed, the motion
is deemed granted.

(iv) Appeal. A party may appeal the
administrative law judge’s denial of
the motion for disqualification in ac-
cordance with §13.219(b) of this sub-
part.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by 71 FR 70464, Dec. 5, 2006]

§13.219 Interlocutory appeals.

(a) General. Unless otherwise pro-
vided in this subpart, a party may not
appeal a ruling or decision of the ad-
ministrative law judge to the FAA de-
cisionmaker until the initial decision
has been entered on the record. A deci-
sion or order of the FAA decisionmaker
on the interlocutory appeal does not
constitute a final order of the Adminis-
trator for the purposes of judicial ap-
pellate review as provided in §13.235 of
this subpart.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause with the
administrative law judge, or orally re-
quests an interlocutory appeal for
cause, the proceedings are stayed until
the administrative law judge issues a
decision on the request. If the adminis-
trative law judge grants the request,
the proceedings are stayed until the
FAA decisionmaker issues a decision
on the interlocutory appeal. The ad-
ministrative law judge shall grant an
interlocutory appeal for cause if a
party shows that delay of the appeal
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party.

(c) Interlocutory appeals of right. If a
party notifies the administrative law
judge of an interlocutory appeal of
right, the proceedings are stayed until
the FAA decisionmaker issues a deci-
sion on the interlocutory appeal. A
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party may file an interlocutory appeal
with the FAA decisionmaker, without
the consent of the administrative law
judge, before an initial decision has
been entered in the case of:

(1) A ruling or order by the adminis-
trative law judge barring a person from
the proceedings.

(2) Failure of the administrative law
judge to dismiss the proceedings in ac-
cordance with §13.215 of this subpart.

(3) A ruling or order by the adminis-
trative law judge in violation of
§13.205(b) of this subpart.

(d) Procedure. A party shall file a no-
tice of interlocutory appeal, with sup-
porting documents, with the FAA deci-
sionmaker and the hearing docket
clerk, and shall serve a copy of the no-
tice and supporting documents on each
party and the administrative law
judge, not later than 10 days after the
administrative law judge’s decision
forming the basis of an interlocutory
appeal of right or not later than 10
days after the administrative law
judge’s decision granting an interlocu-
tory appeal for cause, whichever is ap-
propriate. A party shall file a reply
brief, if any, with the FAA decision-
maker and serve a copy of the reply
brief on each party, not later than 10
days after service of the appeal brief.
The FAA decisionmaker shall render a
decision on the interlocutory appeal,
on the record and as a part of the deci-
sion in the proceedings, within a rea-
sonable time after receipt of the inter-
locutory appeal.

(e) The FAA decisionmaker may re-
ject frivolous, repetitive, or dilatory
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals in a
proceeding in which there have been
frivolous, repetitive, or dilatory inter-
locutory appeals.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-23, 55 FR 45983, Oct. 31,
1990; 71 FR 70464, Dec. 5, 2006]

§13.220 Discovery.

(a) Initiation of discovery. Any party
may initiate discovery described in
this section, without the consent or ap-
proval of the administrative law judge,
at any time after a complaint has been
filed in the proceedings.
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(b) Methods of discovery. The fol-
lowing methods of discovery are per-
mitted under this section: depositions
on oral examination or written ques-
tions of any person; written interrog-
atories directed to a party; requests for
production of documents or tangible
items to any person; and requests for
admission by a party. A party is not re-
quired to file written interrogatories
and responses, requests for production
of documents or tangible items and re-
sponses, and requests for admission and
response with the administrative law
judge or the hearing docket clerk. In
the event of a discovery dispute, a
party shall attach a copy of these docu-
ments in support of a motion made
under this section.

(c) Service on the agency. A party
shall serve each discovery request di-
rected to the agency or any agency em-
ployee on the agency attorney of
record.

(d) Time for response to discovery re-
quests. Unless otherwise directed by
this subpart or agreed by the parties, a
party shall respond to a request for dis-
covery, including filing objections to a
request for discovery, not later than 30
days of service of the request.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an
expert who any other party expects to
call to testify at the hearing. A party
has no ground to object to a discovery
request on the basis that the informa-
tion sought would not be admissible at
the hearing if the information sought
during discovery is reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(f) Limiting discovery. The administra-
tive law judge shall limit the frequency
and extent of discovery permitted by
this section if a party shows that—
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(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Confidential orders. A party or per-
son who has received a discovery re-
quest for information that is related to
a trade secret, confidential or sensitive
material, competitive or commercial
information, proprietary data, or infor-
mation on research and development,
may file a motion for a confidential
order with the administrative law
judge and shall serve a copy of the mo-
tion for a confidential order on each
party.

(1) The party or person making the
motion must show that the confiden-
tial order is necessary to protect the
information from disclosure to the pub-
lic.

(2) If the administrative law judge de-
termines that the requested material is
not necessary to decide the case, the
administrative law judge shall preclude
any inquiry into the matter by any
party.

(3) If the administrative law judge de-
termines that the requested material
may be disclosed during discovery, the
administrative law judge may order
that the material may be discovered
and disclosed under limited conditions
or may be used only under certain
terms and conditions.

(4) If the administrative law judge de-
termines that the requested material is
necessary to decide the case and that a
confidential order is warranted, the ad-
ministrative law judge shall provide:

(i) An opportunity for review of the
document by the parties off the record;

(ii) Procedures for excluding the in-
formation from the record; and

(iii) Order that the parties shall not
disclose the information in any manner
and the parties shall not use the infor-
mation in any other proceeding.
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(h) Protective orders. A party or a per-
son who has received a request for dis-
covery may file a motion for protective
order with the administrative law
judge and shall serve a copy of the mo-
tion for protective order on each party.
The party or person making the mo-
tion must show that the protective
order is necessary to protect the party
or the person from annoyance, embar-
rassment, oppression, or undue burden
or expense. As part of the protective
order, the administrative law judge
may:

(1) Deny the discovery request;

(2) Order that discovery be conducted
only on specified terms and conditions,
including a designation of the time or
place for discovery or a determination
of the method of discovery; or

(3) Limit the scope of discovery or
preclude any inquiry into certain mat-
ters during discovery.

(1) Duty to supplement or amend re-
sponses. A party who has responded to a
discovery request has a duty to supple-
ment or amend the response, as soon as
the information is known, as follows:

(1) A party shall supplement or
amend any response to a question re-
questing the identity and location of
any person having knowledge of discov-
erable matters.

(2) A party shall supplement or
amend any response to a question re-
questing the identity of each person
who will be called to testify at the
hearing as an expert witness and the
subject matter and substance of that
witness’ testimony.

(3) A party shall supplement or
amend any response that was incorrect
when made or any response that was
correct when made but is no longer
correct, accurate, or complete.

(j) Depositions. The following rules
apply to depositions taken pursuant to
this section:

(1) Form. A deposition shall be taken
on the record and reduced to writing.
The person being deposed shall sign the
deposition unless the parties agree to
waive the requirement of a signature.

(2) Administration of oaths. Within the
United States, or a territory or posses-
sion subject to the jurisdiction of the
United States, a party shall take a dep-
osition before a person authorized to
administer oaths by the laws of the
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United States or authorized by the law
of the place where the examination is
held. In foreign countries, a party shall
take a deposition in any manner al-
lowed by the Federal Rules of Civil
Procedure.

(3) Notice of deposition. A party shall
serve a notice of deposition, stating the
time and place of the deposition and
the name and address of each person to
be examined, on the person to be de-
posed, on the administrative law judge,
on the hearing docket clerk, and on
each party not later than 7 days before
the deposition. A party may serve a no-
tice of deposition less than 7 days be-
fore the deposition only with consent
of the administrative law judge. If a
subpoena duces tecum is to be served on
the person to be examined, the party
shall attach a copy of the subpoena
duces tecum that describes the mate-
rials to be produced at the deposition
to the notice of deposition.

(4) Use of depositions. A party may use
any part or all of a deposition at a
hearing authorized under this subpart
only upon a showing of good cause. The
deposition may be used against any
party who was present or represented
at the deposition or who had reason-
able notice of the deposition.

(k) Interrogatories. A party, the par-
ty’s attorney, or the party’s represent-
ative may sign the party’s responses to
interrogatories. A party shall answer
each interrogatory separately and com-
pletely in writing. If a party objects to
an interrogatory, the party shall state
the objection and the reasons for the
objection. An opposing party may use
any part or all of a party’s responses to
interrogatories at a hearing authorized
under this subpart to the extent that
the response is relevant, material, and
not repetitious.

(1) A party shall not serve more than
30 interrogatories to each other party.
Each subpart of an interrogatory shall
be counted as a separate interrogatory.

(2) A party shall file a motion for
leave to serve additional interrog-
atories on a party with the administra-
tive law judge before serving additional
interrogatories on a party. The admin-
istrative law judge shall grant the mo-
tion only if the party shows good cause
for the party’s failure to inquire about
the information previously and that
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the information cannot reasonably be
obtained using less burdensome dis-
covery methods or be obtained from
other sources.

(1) Requests for admission. A party
may serve a written request for admis-
sion of the truth of any matter within
the scope of discovery under this sec-
tion or the authenticity of any docu-
ment described in the request. A party
shall set forth each request for admis-
sion separately. A party shall serve
copies of documents referenced in the
request for admission unless the docu-
ments have been provided or are rea-
sonably available for inspection and
copying.

(1) Time. A party’s failure to respond
to a request for admission, in writing
and signed by the attorney or the
party, not later than 30 days after serv-
ice of the request, is deemed an admis-
sion of the truth of the statement or
statements contained in the request for
admission. The administrative law
judge may determine that a failure to
respond to a request for admission is
not deemed an admission of the truth if
a party shows that the failure was due
to circumstances beyond the control of
the party or the party’s attorney.

(2) Response. A party may object to a
request for admission and shall state
the reasons for objection. A party may
specifically deny the truth of the mat-
ter or describe the reasons why the
party is unable to truthfully deny or
admit the matter. If a party is unable
to deny or admit the truth of the mat-
ter, the party shall show that the party
has made reasonable inquiry into the
matter or that the information known
to, or readily obtainable by, the party
is insufficient to enable the party to
admit or deny the matter. A party may
admit or deny any part of the request
for admission. If the administrative
law judge determines that a response
does not comply with the requirements
of this rule or that the response is in-
sufficient, the matter is deemed admit-
ted.

(3) Effect of admission. Any matter ad-
mitted or deemed admitted under this
section is conclusively established for
the purpose of the hearing and appeal.

(m) Motion to compel discovery. A
party may make a motion to compel
discovery if a person refuses to answer
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a question during a deposition, a party
fails or refuses to answer an interrog-
atory, if a person gives an evasive or
incomplete answer during a deposition
or when responding to an interrog-
atory, or a party fails or refuses to
produce documents or tangible items.
During a deposition, the proponent of a
question may complete the deposition
or may adjourn the examination before
making a motion to compel if a person
refuses to answer.

(n) Failure to comply with a discovery
order or order to compel. If a party fails
to comply with a discovery order or an
order to compel, the administrative
law judge, limited to the extent of the
party’s failure to comply with the dis-
covery order or motion to compel,
may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing; or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-23, 55 FR 45983, Oct. 31,
1990]
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(a) Notice. The administrative law
judge shall give each party at least 60
days notice of the date, time, and loca-
tion of the hearing.

(b) Date, time, and location of the hear-
ing. The administrative law judge to
whom the proceedings have been as-
signed shall set a reasonable date,
time, and location for the hearing. The
administrative law judge shall consider
the need for discovery and any joint
procedural or discovery schedule sub-
mitted by the parties when deter-
mining the hearing date. The adminis-
trative law judge shall give due regard
to the convenience of the parties, the
location where the majority of the wit-
nesses reside or work, and whether the
location is served by a scheduled air
carrier.

(c) Earlier hearing. With the consent
of the administrative law judge, the
parties may agree to hold the hearing

Notice of hearing.
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on an earlier date than the date speci-
fied in the notice of hearing.

§13.222 Evidence.

(a) General. A party is entitled to
present the party’s case or defense by
oral, documentary, or demonstrative
evidence, to submit rebuttal evidence,
and to conduct any cross-examination
that may be required for a full and true
disclosure of the facts.

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The administra-
tive law judge shall admit any oral,
documentary, or demonstrative evi-
dence introduced by a party but shall
exclude irrelevant, immaterial, or un-
duly repetitious evidence.

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility.

§13.223 Standard of proof.

The administrative law judge shall
issue an initial decision or shall rule in
a party’s favor only if the decision or
ruling is supported by, and in accord-
ance with, the reliable, probative, and
substantial evidence contained in the
record. In order to prevail, the party
with the burden of proof shall prove
the party’s case or defense by a prepon-
derance of reliable, probative, and sub-
stantial evidence.

§13.224 Burden of proof.

(a) Except in the case of an affirma-
tive defense, the burden of proof is on
the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§13.225 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the administra-
tive law judge may offer the evidence
for the record on appeal.
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§13.226 Public disclosure of evidence.

(a) The administrative law judge may
order that any information contained
in the record be withheld from public
disclosure. Any person may object to
disclosure of information in the record
by filing a written motion to withhold
specific information with the adminis-
trative law judge and serving a copy of
the motion on each party. The party
shall state the specific grounds for non-
disclosure in the motion.

(b) The administrative law judge
shall grant the motion to withhold in-
formation in the record if, based on the
motion and any response to the mo-
tion, the administrative law judge de-
termines that disclosure would be det-
rimental to aviation safety, disclosure
would not be in the public interest, or
that the information is not otherwise
required to be made available to the
public.

§13.227 Expert or opinion witnesses.

An employee of the agency may not
be called as an expert or opinion wit-
ness, for any party other than the
FAA, in any proceeding governed by
this subpart. An employee of a respond-
ent may not be called by an agency at-
torney as an expert or opinion witness
for the FAA in any proceeding gov-
erned by this subpart to which the re-
spondent is a party.

§13.228 Subpoenas.

(a) Request for subpoena. A party may
obtain a subpoena to compel the at-
tendance of a witness at a deposition or
hearing or to require the production of
documents or tangible items from the
hearing docket clerk. The hearing
docket clerk shall deliver the sub-
poena, signed by the hearing docket
clerk or an administrative law judge
but otherwise in blank, to the party.
The party shall complete the subpoena,
stating the title of the action and the
date and time for the witness’ attend-
ance or production of documents or
items. The party who obtained the sub-
poena shall serve the subpoena on the
witness.

(b) Motion to quash or modify the sub-
poena. A party, or any person upon
whom a subpoena has been served, may
file a motion to quash or modify the
subpoena with the administrative law
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judge at or before the time specified in
the subpoena for compliance. The ap-
plicant shall describe, in detail, the
basis for the application to quash or
modify the supoena including, but not
limited to, a statement that the testi-
mony, document, or tangible evidence
is not relevant to the proceeding, that
the subpoena is not reasonably tailored
to the scope of the proceeding, or that
the subpoena is unreasonable and op-
pressive. A motion to quash or modify
the subpoena will stay the effect of the
subpoena pending a decision by the ad-
ministrative law judge on the motion.

(c) Enforcement of subpoena. Upon a
showing that a person has failed or re-
fused to comply with a subpoena, a
party may apply to the local federal
district court to seek judicial enforce-
ment of the subpoena in accordance
with 49 U.S.C. 46104 in cases under the
Federal aviation statute.

[Amdt. 13-21, 556 FR 27575, July 3, 1990, as
amended at 71 FR 70465, Dec. 5, 2006]

§13.229 Witness fees.

(a) General. Unless otherwise author-
ized by the administrative law judge,
the party who applies for a subpoena to
compel the attendance of a witness at
a deposition or hearing, or the party at
whose request a witness appears at a
deposition or hearing, shall pay the
witness fees described in this section.

(b) Amount. Except for an employee
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a
court of the United States in com-
parable circumstances.

§13.230 Record.

(a) Exclusive record. The transcript of
all testimony in the hearing, all exhib-
its received into evidence, and all mo-
tions, applications, requests, and rul-
ings shall constitute the exclusive
record for decision of the proceedings
and the basis for the issuance of any
orders in the proceeding. Any pro-
ceedings regarding the disqualification
of an administrative law judge shall be
included in the record.

(b) Examination and copying of record.
Any person may examine the record at
the Hearing Docket, Federal Aviation
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Administration, 600 Independence Ave-
nue, SW., Wilbur Wright Building—
Room 2014, Washington, DC 20591. Doc-
uments may also be examined and cop-
ied at the U.S. Department of Trans-
portation, Docket Operations, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE., Wash-
ington, DC 20590. Any person may have
a copy of the record after payment of
reasonable costs to copy the record.

[Docket No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended at 70 FR 8238, Feb. 18, 2005; 72 FR
68474, Dec. 5, 2007]

§13.231 Argument before the adminis-
trative law judge.

(a) Arguments during the hearing. Dur-
ing the hearing, the administrative law
judge shall give the parties a reason-
able opportunity to present arguments
on the record supporting or opposing
motions, objections, and rulings if the
parties request an opportunity for ar-
gument. The administrative law judge
may request written arguments during
the hearing if the administrative law
judge finds that submission of written
arguments would be reasonable.

(b) Final oral argument. At the conclu-
sion of the hearing and before the ad-
ministrative law judge issues an initial
decision in the proceedings, the parties
are entitled to submit oral proposed
findings of fact and conclusions of law,
exceptions to rulings of the adminis-
trative law judge, and supporting argu-
ments for the findings, conclusions, or
exceptions. At the conclusion of the
hearing, a party may waive final oral
argument.

(c) Posthearing briefs. The administra-
tive law judge may request written
posthearing briefs before the adminis-
trative law judge issues an initial deci-
sion in the proceedings if the adminis-
trative law judge finds that submission
of written arguments would be reason-
able. If a party files a written
posthearing brief, the party shall in-
clude proposed findings of fact and con-
clusions of law, exceptions to rulings of
the administrative law judge, and sup-
porting arguments for the findings,
conclusions, or exceptions. The admin-
istrative law judge shall give the par-
ties a reasonable opportunity, not
more than 30 days after receipt of the



§13.232

transcript, to prepare and submit the
briefs.

§13.232 Initial decision.

(a) Contents. The administrative law
judge shall issue an initial decision at
the conclusion of the hearing. In each
oral or written decision, the adminis-
trative law judge shall include findings
of fact and conclusions of law, and the
grounds supporting those findings and
conclusions, upon all material issues of
fact, the credibility of witnesses, the
applicable law, any exercise of the ad-
ministrative law judge’s discretion, the
amount of any civil penalty found ap-
propriate by the administrative law
judge, and a discussion of the basis for
any order issued in the proceedings.
The administrative law judge is not re-
quired to provide a written explanation
for rulings on objections, procedural
motions, and other matters not di-
rectly relevant to the substance of the
initial decision. If the administrative
law judge refers to any previous unre-
ported or unpublished initial decision,
the administrative law judge shall
make copies of that initial decision
available to all parties and the FAA de-
cisionmaker.

(b) Oral decision. Except as provided
in paragraph (c) of this section, at the
conclusion of the hearing, the adminis-
trative law judge shall issue the initial
decision and order orally on the record.

(c) Written decision. The administra-
tive law judge may issue a written ini-
tial decision not later than 30 days
after the conclusion of the hearing or
submission of the last posthearing brief
if the administrative law judge finds
that issuing a written initial decision
is reasonable. The administrative law
judge shall serve a copy of any written
initial decision on each party.

(d) Order assessing civil penalty. Unless
appealed pursuant to §13.233 of this
subpart, the initial decision issued by
the administrative law judge shall be
considered an order assessing civil pen-
alty if the administrative law judge
finds that an alleged violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
administrative law judge, is warranted.
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§13.233 Appeal from initial decision.

(a) Notice of appeal. A party may ap-
peal the initial decision, and any deci-
sion not previously appealed pursuant
to §13.219, by filing a notice of appeal
with the FAA decisionmaker. A party
must file the notice of appeal in the
FAA Hearing Docket using the appro-
priate address listed in §13.210(a). A
party shall file the notice of appeal not
later than 10 days after entry of the
oral initial decision on the record or
service of the written initial decision
on the parties and shall serve a copy of
the notice of appeal on each party.

(b) Issues on appeal. In any appeal
from a decision of an administrative
law judge, the FAA decisionmaker con-
siders only the following issues:

(1) Whether each finding of fact is
supported by a preponderance of reli-
able, probative, and substantial evi-
dence;

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy; and

(3) Whether the administrative law
judge committed any prejudicial errors
that support the appeal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
shall perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief with the FAA
decisionmaker.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the FAA deci-
sionmaker. If the FAA decisionmaker
grants an extension of time to perfect
the appeal, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for perfecting an appeal, a party
desiring an extension of time may file
a written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.
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(d) Appeal briefs. A party shall file the
appeal brief with the FAA decision-
maker and shall serve a copy of the ap-
peal brief on each party.

(1) A party shall set forth, in detail,
the party’s specific objections to the
initial decision or rulings in the appeal
brief. A party also shall set forth, in
detail, the basis for the appeal, the rea-
sons supporting the appeal, and the re-
lief requested in the appeal. If the
party relies on evidence contained in
the record for the appeal, the party
shall specifically refer to the pertinent
evidence contained in the transcript in
the appeal brief.

(2) The FAA decisionmaker may dis-
miss an appeal, on the FAA decision-
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief with the FAA decisionmaker.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief with the FAA deci-
sionmaker not later than 35 days after
the appeal brief has been served on
that party. The party filing the reply
brief shall serve a copy of the reply
brief on each party. If the party relies
on evidence contained in the record for
the reply, the party shall specifically
refer to the pertinent evidence con-
tained in the transcript in the reply
brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the FAA decision-
maker. If the FAA decisionmaker
grants an extension of time to file the
reply brief, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for filing a reply brief, a party de-
siring an extension of time may file a
written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.

(f) Other briefs. The FAA decision-
maker may allow any person to submit
an amicus curiae brief in an appeal of an
initial decision. A party may not file
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more than one appeal brief or reply
brief. A party may petition the FAA
decisionmaker, in writing, for leave to
file an additional brief and shall serve
a copy of the petition on each party.
The party may not file the additional
brief with the petition. The FAA deci-
sionmaker may grant leave to file an
additional brief if the party dem-
onstrates good cause for allowing addi-
tional argument on the appeal. The
FAA decisionmaker will allow a rea-
sonable time for the party to file the
additional brief.

(g) Number of copies. A party shall file
the original appeal brief or the original
reply brief, and two copies of the brief,
with the FAA decisionmaker.

(h) Oral argument. The FAA decision-
maker has sole discretion to permit
oral argument on the appeal. On the
FAA decisionmaker’s own initiative or
upon written motion by any party, the
FAA decisionmaker may find that oral
argument will contribute substantially
to the development of the issues on ap-
peal and may grant the parties an op-
portunity for oral argument.

(i) Waiver of objections on appeal. If a
party fails to object to any alleged
error regarding the proceedings in an
appeal or a reply brief, the party
waives any objection to the alleged
error. The FAA decisionmaker is not
required to consider any objection in
an appeal brief or any argument in the
reply brief if a party’s objection is
based on evidence contained on the
record and the party does not specifi-
cally refer to the pertinent evidence
from the record in the brief.

(j) FAA decisionmaker’s decision on ap-
peal. The FAA decisionmaker will re-
view the record, the briefs on appeal,
and the oral argument, if any, when
considering the issues on appeal. The
FAA decisionmaker may affirm, mod-
ify, or reverse the initial decision,
make any necessary findings, or may
remand the case for any proceedings
that the FAA decisionmaker deter-
mines may be necessary.

(1) The FAA decisionmaker may raise
any issue, on the FAA decisionmaker’s
own initiative, that is required for
proper disposition of the proceedings.
The FAA decisionmaker will give the
parties a reasonable opportunity to
submit arguments on the new issues
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before making a decision on appeal. If
an issue raised by the FAA decision-
maker requires the consideration of ad-
ditional testimony or evidence, the
FAA decisionmaker will remand the
case to the administrative law judge
for further proceedings and an initial
decision related to that issue. If an
issue raised by the FAA decisionmaker
is solely an issue of law or the issue
was addressed at the hearing but was
not raised by a party in the briefs on
appeal, a remand of the case to the ad-
ministrative law judge for further pro-
ceedings is not required but may be
provided in the discretion of the FAA
decisionmaker.

(2) The FAA decisionmaker will issue
the final decision and order of the Ad-
ministrator on appeal in writing and
will serve a copy of the decision and
order on each party. Unless a petition
for review is filed pursuant to §13.235, a
final decision and order of the Admin-
istrator shall be considered an order
assessing civil penalty if the FAA deci-
sionmaker finds that an alleged viola-
tion occurred and a civil penalty is
warranted.

(3) A final decision and order of the
Administrator after appeal is precedent
in any other civil penalty action. Any
issue, finding or conclusion, order, rul-
ing, or initial decision of an adminis-
trative law judge that has not been ap-
pealed to the FAA decisionmaker is
not precedent in any other civil pen-
alty action.

[Amdt. 13-21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13-32; 69 FR 59498, Oct. 4,
2004; 70 FR 13345, Mar. 21, 2005]

§13.234 Petition to reconsider or mod-
ify a final decision and order of the
FAA decisionmaker on appeal.

(a) General. Any party may petition
the FAA decisionmaker to reconsider
or modify a final decision and order
issued by the FAA decisionmaker on
appeal from an initial decision. A party
shall file a petition to reconsider or
modify with the FAA decisionmaker
not later than 30 days after service of
the FAA decisionmaker’s final decision
and order on appeal and shall serve a
copy of the petition on each party. The
FAA decisionmaker will not reconsider
or modify an initial decision and order
issued by an administrative law judge
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that has not been appealed by any
party to the FAA decisionmaker.

(b) Form and number of copies. A party
shall file a petition to reconsider or
modify, in writing, with the FAA deci-
sionmaker. The party shall file the
original petition with the FAA deci-
sionmaker and shall serve a copy of the
petition on each party.

(c) Contents. A party shall state brief-
ly and specifically the alleged errors in
the final decision and order on appeal,
the relief sought by the party, and the
grounds that support, the petition to
reconsider or modify.

(1) If the petition is based, in whole
or in part, on allegations regarding the
consequences of the FAA decision-
maker’s decision, the party shall de-
scribe these allegations and shall de-
scribe, and support, the basis for the
allegations.

(2) If the petition is based, in whole
or in part, on new material not pre-
viously raised in the proceedings, the
party shall set forth the new material
and include affidavits of prospective
witnesses and authenticated docu-
ments that would be introduced in sup-
port of the new material. The party
shall explain, in detail, why the new
material was not discovered through
due diligence prior to the hearing.

(d) Repetitious and frivolous petitions.
The FAA decisionmaker will not con-
sider repetitious or frivolous petitions.
The FAA decisionmaker may sum-
marily dismiss repetitious or frivolous
petitions to reconsider or modify.

(e) Reply petitions. Any other party
may reply to a petition to reconsider
or modify, not later than 10 days after
service of the petition on that party,
by filing a reply with the FAA deci-
sionmaker. A party shall serve a copy
of the reply on each party.

(f) Effect of filing petition. Unless oth-
erwise ordered by the FAA decision-
maker, filing of a petition pursuant to
this section will not stay or delay the
effective date of the FAA decision-
maker’s final decision and order on ap-
peal and shall not toll the time allowed
for judicial review.

(g) FAA decisionmaker’s decision on pe-
tition. The FAA decisionmaker has sole
discretion to grant or deny a petition
to reconsider or modify. The FAA deci-
sionmaker will grant or deny a petition
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to reconsider or modify within a rea-
sonable time after receipt of the peti-
tion or receipt of the reply petition, if
any. The FAA decisionmaker may af-
firm, modify, or reverse the final deci-
sion and order on appeal, or may re-
mand the case for any proceedings that
the FAA decisionmaker determines
may be necessary.

[Amdt. 13-21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990; Amdt. 13-23, 55 FR 45983,
Oct. 31, 1990]

§13.235 Judicial review of a final deci-
sion and order.

(a) In cases under the Federal avia-
tion statute, a party may seek judicial
review of a final decision and order of
the Administrator, as provided in 49
U.S.C. 46110(a), and, as applicable, in 49
U.S.C. 46301(d)(7)(D)(ii), 46301(g), or
47532.

(b) In cases under the Federal haz-
ardous materials transportation stat-
ute, a party may seek judicial review
of a final decision and order of the Ad-
ministrator, as provided in 49 U.S.C.
5127.

(c) A party seeking judicial review of
a final order issued by the Adminis-
trator may file a petition for review in
the United States Court of Appeals for
the District of Columbia Circuit or in
the United States Court of Appeals for
the circuit in which the party resides
or has its principal place of business.

(d) The party must file the petition
for review no later than 60 days after
service of the Administrator’s final de-
cision and order.

[Doc. No. FAA-2006-26477, 71 FR 70465, Dec. 5,
2006]

Subpart H—Civil Monetary Penalty
Inflation Adjustment

SOURCE: Docket No. 28762, 61 FR 67445, Dec.
20, 1996, unless otherwise noted.

§13.301 Scope and purpose.

(a) This subpart provides a mecha-
nism for the regular adjustment for in-
flation of civil monetary penalties in
conformity with the Federal Civil Pen-
alties Inflation Adjustment Act of 1990,
28 U.S.C. 2461 (note), as amended by the
Debt Collection Improvement Act of
1996, Public Law 104-134, April 26, 1996,
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in order to maintain the deterrent ef-
fect of civil monetary penalties and to
promote compliance with the law. This
subpart also sets out the current ad-
justed maximum civil monetary pen-
alties or range of minimum and max-
imum civil monetary penalties for each
statutory civil penalty subject to the
FAA’s jurisdiction.

(b) Each adjustment to the maximum
civil monetary penalty or the range of
minimum and maximum civil mone-
tary penalties, as applicable, made in
accordance with this subpart applies
prospectively from the date it becomes
effective to actions initiated under this
part, notwithstanding references to a
specific maximum civil monetary pen-
alty or range of minimum and max-
imum civil monetary penalties con-
tained elsewhere in this part.

§13.303 Definitions.

(a) Civil Monetary Penalty means any
penalty, fine, or other sanction that:

(1) Is for a specific monetary amount
as provided by Federal law or has a
maximum amount provided by Federal
law;

(2) Is assessed or enforced by the FAA
pursuant to Federal law; and

(3) Is assessed or enforced pursuant
to an administrative proceeding or a
civil action in the Federal courts.

(b) Consumer Price Indexr means the
Consumer Price Index for all urban
consumers published by the Depart-
ment of Labor.

§13.305 Cost of living adjustments of
civil monetary penalties.

(a) Except for the limitation to the
initial adjustment to statutory max-
imum civil monetary penalties or
range of minimum and maximum civil
monetary penalties set forth in para-
graph (c) of this section, the inflation
adjustment under this subpart is deter-
mined by increasing the maximum
civil monetary penalty or range of
minimum and maximum civil mone-
tary penalty for each civil monetary
penalty by the cost-of-living adjust-
ment. Any increase determined under
paragraph (a) of this section is rounded
to the nearest:

(1) Multiple of $10 in the case of pen-
alties less than or equal to $100;
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(2) Multiple of $100 in the case of pen-
alties greater than $100 but less than or
equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(6) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

(b) For purposes of paragraph (a) of
this section, the term ‘‘cost-of-living
adjustment’” means the percentage (if
any) for each civil monetary penalty
by which the Consumer Price Index for

14 CFR Ch. | (1-1-10 Edition)

the month of June of the calendar year
preceding the adjustment exceeds the
Consumer Price Index for the month of
June of the calendar year in which the
amount of such civil monetary penalty
was last set or adjusted pursuant to
law.

(c) Limitation on initial adjustment.
The initial adjustment of a civil mone-
tary penalty under this subpart does
not exceed 10 percent of the civil pen-
alty amount.

(d) Inflation adjustment. Minimum and
maximum civil monetary penalties
within the jurisdiction of the FAA are
adjusted for inflation as follows: Min-
imum and Maximum Civil Penalties-
Adjusted for Inflation.

TABLE 1—TABLE OF MIMIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIO-
LATIONS BEFORE DECEMBER 12, 2003, AND FOR HAZARDOUS MATERIALS VIOLATIONS BEFORE AuU-

GUST 10, 2005

M dNeW d | M I ’\(‘iew OE!
. . imimum adjuste aximum penalty amount | adjustes
Léggidcﬁﬁitgs peﬁgig,rﬂce";ﬁﬁﬁ,'ﬁon penalty mir{Wimum when last get oryadjusted malximum
amount penalty pursuant to law penalty
amount amount
49 U.S.C. 5123(a) .......... Violation of hazardous materials | $250 per Same ...... $30,000 per violation, ad- | Same.
transportation law, regulation, violation, justed 3/13/02.
or order. last set
1990.
49 U.S.C. 46301(a)(1) .... | Violation ~under 49 U.S.C. | N/A ... N/A ... $1,100 per violation, ad- Same.
46301(a)(1). justed 1/21/1997.
49 U.S.C. 46301(a)(2) .... | Violation ~under 49 US.C. | N/A ........ N/A ... $11,000 per violation, ad- | Same.
46301(a)(2)(A) or (B) by a per- justed 1/21/1997.
son operating an aircraft for
the transportation of pas-
sengers or property for com-
pensation (except an airman
serving as an airman).
49 U.S.C. 46301(a)(3)(A) | Violation under 498 U.S.C. |N/A .......... N/A ... $11,000 per violation, ad- | Same.
46301(a)(1) related to the justed 1/21/1997.
transportation of hazardous
materials.
49 U.S.C. 46301(a)(3)(B) | Violation related to the registra- | N/A ........... N/A ... $11,000 per violation, ad- | Same.
tion or recordation under 49 justed 1/21/1997.
U.S.C. chapter 441 of an air-
craft not used to provide air
transportation.
49 U.S.C. 46301(a)(3)(C) | Violation of 49 U.S.C. 44718(d) | N/A ........... N/A ... $10,000 per violation, set | Same.
relating to limiting construction 10/9/1996.
or establishment of landfills.
49 U.S.C. 46301(a)(3)(D) | Violation of 49 U.S.C. 44725 re- | N/A ........... N/A ... $10,000, set 4/5/2000 ..... Same.
lating to the safe disposal of
life-limited aircraft parts.
49 U.S.C. 46301(a)(5) .... | Violation of 49 U.S.C. 47107(b) | N/A ........... N/A ... Increase above otherwise | Same.
(or any assurance made under applicable maximum
such section) or 49 U.S.C. amount not to exceed 3
47133. times the amount of
revenues that are used
in violation of such sec-
tion.
49 U.S.C. 46301(b) ........ Tampering with a smoke alarm | N/A ........... N/A ... $2,200, adjusted 1/21/ Same.
device. 1997.
49 U.S.C. 46302(Q) ........ Knowingly providing false infor- | N/A ........... N/A ... $11,000, adjusted 1/21/ Same.
mation about alleged violation 1997.
involving the special aircraft ju-
risdiction of the United States.
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TABLE 1—TABLE OF MIMIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIO-
LATIONS BEFORE DECEMBER 12, 2003, AND FOR HAZARDOUS MATERIALS VIOLATIONS BEFORE AuU-
GUST 10, 2005—Continued

New New or
. - Mimimum adjusted | Maximum penalty amount | adjusted
léggeedcﬁgitgs e(n:gllltl rggggﬁiart}i/on penalty mimimum | when last set or adjusted | maximum
P y P amount penalty pursuant to law penalty
amount amount
49 U.S.C. 46308 ............. Carrying a concealed dangerous | N/A ........... N/A ... $11,000, adjusted 1/21/ Same.
weapon 1. 1997.
49 U.S.C. 46318 ... Interference with cabin or flight | N/A . $25,000, set 4/5/2000 -..... Same.
crew.
49 U.S.C. 47531 Violation of 49 U.S.C. 47528- | N/A ........... N/A ... See 49 U.S.C. Same.

47530 relating to the prohibi-
tion of operating certain air-
craft not complying with stage
3 noise levels.

46301(a)(1) and (a)(2),
above.

1FAA prosecutes violations under this section that occurred before February 17, 2002.
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TABLE 3—TABLE OF MINIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR HAZARDOUS
MATERIALS VIOLATIONS OCCURRING ON OR AFTER AUGUST 10, 2005

United States Code cita-
tion

Civil monetary penalty description

Minimum penalty
amount

Maximum penalty
amount

49 U.S.C. 5123(a):
Subparagraph (1) ...

proval—general.
Subparagraph (2) ...

Subparagraph (3) ...

proval—training violation.

Violation of hazardous materials transportation
law, regulation, order, special permit or ap-

Violation of hazardous materials transportation
law, regulation, order, special permit or ap-
proval—results in death, serious illness, se-
vere injury, or substantial property destruction.

Violation of hazardous materials transportation
law, regulation, order, special permit or ap-

$250 per violation, reset
8/10/2005.

$50,000 per violation,
set 8/10/2005.

$250 per violation, reset
8/10/2005.

$100,000 per violation,
set 8/10/2005.

$450 per violation, set
8/10/2005.

$50,000 per violation,
set 8/10/2005.

[61 FR 67445, Dec. 20, 1996, as amended by Amdt. 13-28, 62 FR 4134, Jan. 29, 1997, 67 FR 6366,
Feb. 11, 2002; Amdt. 13-33, 71 FR 28522, May 16, 2006; 71 FR 47077, Aug. 16, 2006; 71 FR 52407,

Sept. 6, 2006]

Subpart I—Flight Operational
Quality Assurance Programs

§13.401 Flight Operational Quality As-
surance Program: Prohibition
against use of data for enforcement
purposes.

(a) Applicability. This section applies
to any operator of an aircraft who op-
erates such aircraft under an approved
Flight Operational Quality Assurance
(FOQA) program.

(b) Definitions. For the purpose of this
section, the terms—

(1) Flight Operational Quality Assur-
ance (FOQA) program means an FAA-
approved program for the routine col-
lection and analysis of digital flight
data gathered during aircraft oper-
ations, including data currently col-
lected pursuant to existing regulatory
provisions, when such data is included
in an approved FOQA program.

(2) FOQRA data means any digital
flight data that has been collected
from an individual aircraft pursuant to
an FAA-approved FOQA program, re-
gardless of the electronic format of
that data.

(3) Aggregate FOQA data means the
summary statistical indices that are
associated with FOQA event cat-
egories, based on an analysis of FOQA
data from multiple aircraft operations.

(c) Requirements. In order for para-
graph (e) of this section to apply, the
operator must submit, maintain, and
adhere to a FOQA Implementation and
Operation Plan that is approved by the
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Administrator and which contains the
following elements:

(1) A description of the operator’s
plan for collecting and analyzing flight
recorded data from line operations on a
routine basis, including identification
of the data to be collected;

(2) Procedures for taking corrective
action that analysis of the data indi-
cates is necessary in the interest of
safety;

(3) Procedures for providing the FAA
with aggregate FOQA data;

(4) Procedures for informing the FAA
as to any corrective action being un-
dertaken pursuant to paragraph (c)(2)
of this section.

(d) Submission of aggregate data. The
operator will provide the FAA with ag-
gregate FOQA data in a form and man-
ner acceptable to the Administrator.

(e) Enforcement. Except for criminal
or deliberate acts, the Administrator
will not use an operator’s FOQA data
or aggregate FOQA data in an enforce-
ment action against that operator or
its employees when such FOQA data or
aggregate FOQA data is obtained from
a FOQA program that is approved by
the Administrator.

(f) Disclosure. FOQA data and aggre-
gate FOQA data, if submitted in ac-
cordance with an order designating the
information as protected under part 193
of this chapter, will be afforded the
nondisclosure protections of part 193 of
this chapter.

(g) Withdrawal of program approval.
The Administrator may withdraw ap-
proval of a previously approved FOQA
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program for failure to comply with the
requirements of this chapter. Grounds
for withdrawal of approval may in-
clude, but are not limited to—

(1) Failure to implement corrective
action that analysis of available FOQA
data indicates is necessary in the inter-
est of safety; or

(2) Failure to correct a continuing
pattern of violations following notice
by the agency; or also

(3) Willful misconduct or willful vio-
lation of the FAA regulations in this
chapter.

[Doc. No. FAA-2000-7554, 66 FR 55048, Oct. 31,
2001; Amdt. 13-30, 67 FR 31401, May 9, 2002]

PART 14—RULES [IMPLEMENTING
THE EQUAL ACCESS TO JUSTICE
ACT OF 1980

Subpart A—General Provisions

Sec.
14.01
14.02
14.03
14.04
14.05

Purpose of these rules.
Proceedings covered.
Eligibility of applicants.
Standards for awards.
Allowance fees and expenses.

Subpart B—Information Required From
Applicants

14.10 Contents of application.
14.11 Net worth exhibit.
14.12 Documentation of fees and expenses.

Subpart C—Procedures for Considering
Applications

14.20
14.21
14.22
14.23
14.24
14.25
14.26
14.27
14.28

When an application may be filed.
Filing and service of documents.
Answer to application.

Reply.

Comments by other parties.
Settlement.

Further proceedings.

Decision.

Review by FAA decisionmaker.
14.29 Judicial review.

14.30 Payment of award.

AUTHORITY: 5 U.S.C. 504; 49 U.S.C. 106(f),
40113, 46104 and 47122.

SOURCE: Docket No. 25958, 54 FR 46199, Nov.
1, 1989, unless otherwise noted.

Subpart A—General Provisions

§14.01 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (the Act), provides for the
award of attorney fees and other ex-
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penses to eligible individuals and enti-
ties who are parties to certain adminis-
trative proceedings (adversary adju-
dications) before the Federal Aviation
Administration (FAA). An eligible
party may receive an award when it
prevails over the FAA, unless the agen-
cy’s position in the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for awards and the proceedings
that are covered. They also explain
how to apply for awards, and the proce-
dures and standards that the FAA De-
cisionmaker will use to make them. As
used hereinafter, the term ‘‘agency”’
applies to the FAA.

§14.02

(a) The Act applies to certain adver-
sary adjudications conducted by the
FAA under 49 CFR part 17 and the Ac-
quisition Management System (AMS).
These are adjudications under 5 U.S.C.
554, in which the position of the FAA is
represented by an attorney or other
representative who enters an appear-
ance and participates in the pro-
ceeding. This subpart applies to pro-
ceedings under 49 U.S.C. 46301, 46302,
and 46303 and to the Default Adjudica-
tive Process under part 17 of this chap-
ter and the AMS.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

(c) Fees and other expenses may not
be awarded to a party for any portion
of the adversary adjudication in which
such party has unreasonably pro-
tracted the proceedings.

[64 FR 46199, Nov. 1, 1989, as amended by
Amdt. 14-03, 64 FR 32935, June 18, 1999]

Proceedings covered.

§14.03 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’ is
defined in 5 U.S.C. 504(b)(1)(B) and 5
U.S.C. 551(3). The applicant must show
that it meets all conditions or eligi-
bility set out in this subpart.

(b) The types of eligible applicants
are as follows:
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(1) An individual with a net worth of
not more than $2 million at the time
the adversary adjudication was initi-
ated;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees at the
time the adversary adjudication was
initiated;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees at the time the adver-
sary adjudication was initiated; and

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees at
the time the adversary adjudication
was initiated; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $7 million and not more
than 500 employees at the time the ad-
versary adjudication was initiated.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
an ‘“‘individual” rather than a ‘‘sole
owner of an unincorporated business”
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interest.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration, or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
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§14.05

other interest, will be considered an af-
filiate for purposes of this part, unless
the ALJ or adjudicative officer deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the ALJ or adjudicative offi-
cer may determine that financial rela-
tionships of the applicant, other than
those described in this paragraph, con-
stitute special circumstances that
would make an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible if not itself eligible
for an award.

[64 FR 46199, Nov. 1, 1989, as amended by
Amdt. 14-03, 64 FR 32935, June 18, 1999]

§14.04 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for attorney fees and
other expenses incurred in connection
with a proceeding, or in a significant
and discrete substantive portion of the
proceeding, unless the position of the
agency over which the applicant has
prevailed was substantially justified.
Whether or not the position of the FAA
was substantially justified shall be de-
termined on the basis of the record (in-
cluding the record with respect to the
action or failure to act by the agency
upon which the civil action is based)
which was made in the civil action for
which fees and other expenses are
sought. The burden of proof that an
award should not be made to an eligi-
ble prevailing applicant is on the agen-
cy counsel, who may avoid an award by
showing that the agency’s position was
reasonable in law and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

§14.05 Allowance fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if
the services were made available with-
out charge or at a reduced rate to the
applicant.



§14.10

(b) No award for the fee of an attor-
ney or agent under this part may ex-
ceed $125 per hour, or such rate as pre-
scribed by 5 U.S.C. 504. No award to
compensate an expert witness may ex-
ceed the highest rate at which the
agency pays expert witnesses. However,
an award may also include the reason-
able expenses of the attorney, agent, or
witness as a separate item, if the attor-

ney, agent, or witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the ALJ or
adjudicative officer shall consider the
following:

(1) If the attorney, agent, or witness
is in private practice, his or her cus-
tomary fee for similar services, or if an
employee of the applicant, the fully al-
located cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(e) Fees may be awarded only for
work performed after the issuance of a
complaint, or in the Default Adjudica-
tive Process for a protest or contract
dispute under part 17 of this chapter
and the AMS.

[Amdt. 13-18, 53 FR 34655, Sept. 7, 1988, as
amended by Amdt. 14-1, 55 FR 15131, Apr. 20,
1990; Amdt. 14-03, 64 FR 32935, June 18, 1999]

Subpart B—Information Required
From Applicants

§14.10 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
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identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the agency in the pro-
ceeding that the applicant alleges was
not substantially justified. Unless the
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates)
at the time the adversary adjudication
was initiated. However, an applicant
may omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)), or in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes this agency to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney for the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(f) If the applicant is a partnership,
corporation, association, organization,
or sole owner of an unincorporated
business, the application shall state
that the applicant did not have more
than 500 employees at the time the ad-
versary adjudication was initiated, giv-
ing the number of its employees and
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describing briefly the type and purpose
of its organization or business.

§14.11 Net worth exhibit.

(a) BEach applicant except a qualified
tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates when the proceeding was ini-
tiated. If any individual, corporation,
or other entity directly or indirectly
controls or owns a majority of the vot-
ing shares or other interest of the ap-
plicant, or if the applicant directly or
indirectly owns or controls a majority
of the voting shares or other interest of
any corporation or other entity, the
exhibit must include a showing of the
net worth of all such affiliates or of the
applicant including the affiliates. The
exhibit may be in any form convenient
to the applicant that provides full dis-
closure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
this part. The administrative law judge
may require an applicant to file addi-
tional information to determine the
eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of the
net worth exhibit, or any part of it,
may submit that portion of the exhibit
directly to the ALJ or adjudicative of-
ficer in a sealed envelope labeled
“Confidential Financial Information,”
accompanied by a motion to withhold
the information.

(1) The motion shall describe the in-
formation sought to be withheld and
explain, in detail, why it should be ex-
empt under applicable law or regula-
tion, why public disclosure would ad-
versely affect the applicant, and why
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§14.20

disclosure is not required in the public
interest.

(2) The net worth exhibit shall be
served on the FAA counsel, but need
not be served on any other party to the
proceeding.

(3) If the ALJ or adjudicative officer
finds that the net worth exhibit, or any
part of it, should not be withheld from
disclosure, it shall be placed in the
public record of the proceeding. Other-
wise, any request to inspect or copy
the exhibit shall be disposed of in ac-
cordance with the FAA’s established
procedures.

[64 FR 46199, Nov. 1, 1989, as amended by
Amdt. 14-03, 64 FR 32935, June 18, 1999]

§14.12 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceedings by
each individual, a description of the
specific services performed, the rate at
which each fee has been computed, any
expenses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
administrative law judge may require
the applicant to provide vouchers, re-
ceipts, or other substantiation for any
expenses claimed.

Subpart C—Procedures for
Considering Applications

§14.20 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding, but in no case later than 30
days after the FAA Decisionmaker’s
final disposition of the proceeding, or
service of the order of the Adminis-
trator in a proceeding under the AMS.

(b) If review or reconsideration is
sought or taken of a decision to which
an applicant believes it has prevailed,
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proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.

(¢c) For purposes of this part, final
disposition means the later of:

(1) Under part 17 of this chapter and
the AMS, the date on which the order
of the Administrator is served;

(2) The date on which an unappealed
initial decision becomes administra-
tively final;

(3) Issuance of an order disposing of
any petitions for reconsideration of the
FAA Decisionmaker’s final order in the
proceeding;

(4) If no petition for reconsideration
is filed, the last date on which such a
petition could have been filed; or

(5) Issuance of a final order or any
other final resolution of a proceeding,
such as a settlement or voluntary dis-
missal, which is not subject to a peti-
tion for reconsideration.

[64 FR 46199, Nov. 1, 1989, as amended by
Amdt. 14-03, 64 FR 32936, June 18, 1999]

§14.21 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§14.11(b) for confidential financial in-
formation. Where the proceeding was
held under part 17 of this chapter and
the AMS, the application shall be filed
with the FAA’s attorney and with the
Office of Dispute Resolution for Acqui-
sition.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999]

§14.22 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
agency against which an award is
sought may file an answer to the appli-
cation. Unless agency counsel requests
an extension of time for filing or files
a statement of intent to negotiate
under paragraph (b) of the section, fail-
ure to file an answer within the 30-day
period may be treated as a consent to
the award requested.

(b) If the FAA’s counsel and the ap-
plicant believe that the issues in the
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fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the ALJ or adju-
dicative officer upon request by the
FAA’s counsel and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further pro-
ceedings under §14.26.

[54 FR 46199, Nov. 1, 1989, as amended by
Amdt. 14-03, 64 FR 32936, June 18, 1999]

§14.23 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §14.26.

§14.24 Comments by other parties.

Any party to a proceeding other than
the applicant and the FAA’s counsel
may file comments on an application
within 30 days after it is served, or on
an answer within 15 days after it is
served. A commenting party may not
participate further in proceedings on
the application unless the ALJ or adju-
dicative officer determines that the
public interest requires such participa-
tion in order to permit full exploration
of matters raised in the comments.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999]

§14.25 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If a pre-
vailing party and agency counsel agree
on a proposed settlement of an award
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before an application has been filed,
the application shall be filed with the
proposed settlement.

§14.26 Further proceedings.

(a) Ordinarily the determination of
an award will be made on the basis of
the written record; however, on request
of either the applicant or agency coun-
sel, or on his or her own initiative, the
ALJ or adjudicative officer assigned to
the matter may order further pro-
ceedings, such as an informal con-
ference, oral argument, additional
written submissions, or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application and shall be con-
ducted as promptly as possible.

(b) A request that the administrative
law judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

[64 FR 46199, Nov. 1, 1989, as amended by
Amadt. 14-03, 64 FR 32936, June 18, 1999]

§14.27 Decision.

(a) The ALJ shall issue an initial de-
cision on the application within 60 days
after completion of proceedings on the
application.

(b) An adjudicative officer in a pro-
ceeding under part 17 of this chapter
and the AMS shall prepare a findings
and recommendations for the Office of
Dispute Resolution for Acquisition.

(c) A decision under paragraph (a) or
(b) of this section shall include written
findings and conclusions on the appli-
cant’s eligibility and status as pre-
vailing party and an explanation of the
reasons for any difference between the
amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the FAA’s position was substantially
justified, or whether special -cir-
cumstances make an award unjust.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999]

§14.28 Review by FAA decisionmaker.

(a) In proceedings other than those
under part 17 of this chapter and the

85

§14.29

AMS, either the applicant or the FAA
counsel may seek review of the initial
decision on the fee application in ac-
cordance with subpart G of part 13 of
this chapter, specifically §13.233. Addi-
tionally, the FAA Decisionmaker may
decide to review the decision on his/her
own initiative. If neither the applicant
nor the FAA’s counsel seeks review
within 30 days after the decision is
issued, it shall become final. Whether
to review a decision is a matter within
the discretion of the FAA Decision-
maker. If review is taken, the FAA De-
cisionmaker will issue a final decision
on the application or remand the appli-
cation to the ALJ who issue the initial
fee award determination for further
proceedings.

(b) In proceedings under part 17 of
this chapter and the AMS, the adju-
dicative officer shall prepare findings
and recommendations for the Office of
Dispute Resolution for Acquisition
with recommendations as to whether
or not an award should be made, the
amount of the award, and the reasons
therefor. The Office of Dispute Resolu-
tion for Acquisition shall submit a rec-
ommended order to the Administrator
after the completion of all submissions
related to the EAJA application. Upon
the Administrator’s action, the order
shall become final, and may be re-
viewed under 49 U.S.C. 46110.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999, as amended at 70 FR 8238, Feb. 18, 2005]

§14.29 Judicial review.

If an applicant is dissatisfied with
the determination of fees and other ex-
penses made under this subsection,
pursuant 5 U.S.C. 504(c)(2), that appli-
cant may, within thirty (30) days after
the determination is made, appeal the
determination to the court of the
United States having jurisdiction to re-
view the merits of the underlying deci-
sion of the FAA adversary adjudica-
tion. The court’s determination on any
appeal heard under this paragraph
shall be based solely on the factual
record made before the FAA. The court
may modify the determination of fees
and other expenses only if the court
finds that the failure to make an award
of fees and other expenses, or the cal-
culation of the amount of the award,
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was unsupported by substantial evi-
dence.

§14.30 Payment of award.

An applicant seeking payment of an
award shall submit to the disbursing
official of the FAA a copy of the FAA
Decisionmaker’s final decision grant-
ing the award, accompanied by a state-
ment that the applicant will not seek
review of the decision in the United
States courts. Applications for award
grants in cases involving the FAA shall
be sent to: The Office of Accounting
and Audit, AAA-1, Federal Aviation
Administration, 800 Independence Ave-
nue, SW., Washington, DC 20591. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adversary ad-
judication has been sought by the ap-
plicant or any other party to the pro-
ceeding.

PART 15—ADMINISTRATIVE CLAIMS
UNDER FEDERAL TORT CLAIMS ACT

Subpart A—General Procedures

Sec.

15.1 Scope of regulations.

15.3 Administrative claim, when presented;
appropriate office.

15.5 Administrative claim, who may file.

15.7 Administrative claims; evidence and in-
formation to be submitted.

15.9 Investigation and examination.

Subpart B—Indemnification Under Section
1118 of the Federal Aviation Act of 1958

15.101 Applicability.

15.103 Exclusions.

15.105 Filing of requests for indemnifica-
tion.

15.107 Notification requirements.

15.109 Settlements.

15.111 Conduct of litigation.

15.113 Indemnification agreements.

15.115 Payment.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 2672, 2675;
49 U.S.C. 106(g), 40113, 44721.
Subpart A—General Procedures

SOURCE: Docket No. 25264, 52 FR 18171, May
13, 1987, unless otherwise noted.
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§15.1 Scope of regulations.

(a) These regulations apply to claims
asserted under the Federal Tort Claims
Act, as amended, for money damages
against the United States for injury to,
or loss of property, or for personal in-
jury or death, caused by the negligent
or wrongful act or omission of an em-
ployee of the FAA acting within the
scope of office or employment. The reg-
ulations in this part supplement the
Attorney General’s regulations in 28
CFR Part 14, as amended. The regula-
tions in 28 CFR Part 14, as amended,
and the regulations in this part apply
to consideration by the FAA of admin-
istrative claims under the Federal Tort
Claims Act.

§15.3 Administrative claim, when pre-
sented; appropriate office.

(a) A claim is deemed to have been
presented when the FAA receives, at a
place designated in paragraph (b) of
this section, an executed Standard
Form 95 or other written notification
of an incident, accompanied by a claim
for money damages in a sum certain
for injury to, or loss of, property or for
personal injury or death, alleged to
have occurred by reason of the inci-
dent. A claim which should have been
presented to the FAA but which was
mistakenly filed with another Federal
agency, is deemed presented to the
FAA on the date the claim is received
by the FAA at a place designated in
paragraph (b) of this section. A claim
addressed to, or filed with, the FAA by
mistake will be transferred to the ap-
propriate Federal agency, if that agen-
cy can be determined, or returned to
the claimant.

(b) Claims shall be delivered or
mailed to the Assistant Chief Counsel,
Litigation Division, AGC-400, Federal
Aviation Administration, 800 Independ-
ence Avenue, SW., Washington, DC
20591, or alternatively, may be mailed
or delivered to the Regional Counsel in
any of the FAA Regional Offices or the
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office.

(c) Claim forms are available at each
location listed in paragraph (b) of this
section.

(d) A claim presented in accordance
with this section may be amended by
the claimant at any time prior to final
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FAA action or prior to the exercise of
the claimant’s option, under 28 U.S.C.
2675(a), to deem the agency’s failure to
make a final disposition of his or her
claim within 6 months after it was filed
as a final denial. Each amendment to a
claim shall be submitted in writing and
signed by the claimant or the claim-
ant’s duly authorized agent or legal
representative. Upon the timely filing
of an amendment to a pending claim,
the FAA has 6 months thereafter in
which to make a final disposition of
the claim as amended, and the claim-
ant’s option under 28 U.S.C. 2675(a) does
not accrue until 6 months after the fil-
ing of the amendment.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 15-1, 54 FR 39290, Sept. 25,
1989; Amdt. 15-4, 62 FR 46866, Sept. 4, 1997]

§15.5 Administrative claim, who may
file.

(a) A claim for injury to, or loss of,
property may be presented by the
owner of the property interest which is
the subject of the claim or by the own-
er’s duly authorized agent or legal rep-
resentative.

(b) A claim for personal injury may
be presented by the injured person or
that person’s duly authorized agent or
legal representative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decedent’s estate or by
any other person legally entitled to as-
sert such a claim under applicable
State law.

(d) A claim for loss wholly com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer. A claim for loss partially com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer or the insured individually, as
their respective interest appear, or
jointly. Whenever an insurer presents a
claim asserting the rights of a
subrogee, it shall present with its
claim appropriate evidence that it has
the rights of a subrogee.

(e) A claim presented by an agent or
legal representative shall be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title or legal capacity of the
person signing, and be accompanied by
evidence of authority to present a
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claim on behalf of the claimant as
agent, executor, administrator, parent,
guardian, or other representative.

§15.7 Administrative claims; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and
age of the decedent.

(2) The decedent’s employment or oc-
cupation at time of death, including
monthly or yearly salary or earnings
(if any), and the duration of last em-
ployment or occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent
at the time of death.

(4) Degree of support afforded by the
decedent to each survivor dependent
upon decedent for support at the time
of death.

(5) Decedent’s general, physical, and
mental conditions before death.

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the
incident causing death or itemized re-
ceipts of payment for such expenses.

(7) If damages for pain and suffering
prior to death are claimed, a physi-
cian’s detailed statement specifying
the injuries suffered, duration of pain
and suffering, any drugs administered
for pain, and the decedent’s physical
condition in the interval between in-
jury and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the amount of damages
claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by the attending
physician or dentist setting forth the
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nature and extent of the injuries, na-
ture and extent of treatment, any de-
gree of temporary or permanent dis-
ability, the prognosis, period of hos-
pitalization, and any diminished earn-
ing capacity.

(2) In addition to the report required
by paragraph (b)(1) of this section, the
claimant may be required to submit to
a physical or mental examination by a
physician employed by the FAA or an-
other Federal agency. A copy of the re-
port of the examining physician is
made available to the claimant upon
the claimant’s written request if the
claimant has, upon request, furnished
the report required by paragraph (b)(1),
and has made or agrees to make avail-
able to the FAA any other physician’s
reports previously or thereafter made
on the physical or mental condition
which is the subject matter of the
claim.

(3) Itemized bills for medical, dental,
and hospital expenses incurred or
itemized receipts of payment for such
expenses.

(4) If the prognosis reveals the neces-
sity for future treatment, a statement
of expected expenses for such treat-
ment.

(5) If a claim is made for loss of time
from employment, a written statement
from the claimant’s employer showing
actual time lost from employment,
whether the claimant is a full or part-
time employee, and wages or salary ac-
tually lost.

(6) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amount of earnings actually lost.

(7) Any other evidence or information
which may have a bearing on the re-
sponsibility of the United States for
the personal injury or the damages
claimed.

(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership of the property
interest which is the subject of the
claim.

(2) A detailed statement of the
amount claimed with respect to each
item of property.
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(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price, and salvage
value, where repair is not economical.

(5) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the injury to or loss of property or the
damages claimed.

§15.9 Investigation and examination.

The FAA may investigate a claim or
conduct a physical examination of a
claimant. The FAA may request any
other Federal agency to investigate a
claim or conduct a physical examina-
tion of a claimant and provide a report
of the investigation or examination to
the FAA.

Subpart B—Indemnification Under
Section 1118 of the Federal
Aviation Act of 1958

SOURCE: Amdt. 15-2, 55 FR 18710, May 3,
1990, unless otherwise noted.

§15.101 Applicability.

This subpart prescribes procedural
requirements for the indemnification
of a publisher of aeronautical charts or
maps under section 1118 of the Federal
Aviation Act of 1958, as amended, when
the publisher incurs liability as a re-
sult of publishing—

(a) A chart or map accurately depict-
ing a defective or deficient flight pro-
cedure or airway that was promulgated
by the FAA; or

(b) Aeronautical data that—

(1) Is visually displayed in the cock-
pit of an aircraft; and

(2) When visually displayed, accu-
rately depicts a defective or deficient
flight procedure or airway promulgated
by the FAA.

§15.103 Exclusions.

A publisher that requests indem-
nification under this part will not be
indemnified if—

(a) The complaint filed against the
publisher, or demand for payment
against the publisher, first occurred be-
fore December 19, 1985;
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(b) The publisher does not negotiate
a good faith settlement;

(c) The publisher does not conduct a
good faith defense;

(d) The defective or deficient flight
procedure or airway—

(1) Was not promulgated by the FAA;

(2) Was not accurately depicted on
the publisher’s chart or map;

(3) Was not accurately displayed on a
visual display in the cockpit, or

(4) Was obviously defective or defi-
cient;

(e) The publisher does not give notice
as required by §15.107 of this part and
that failure is prejudicial to the Gov-
ernment; or

(f) The publisher does not appeal a
lower court’s decision pursuant to a re-
quest by the Administrator under
§15.111(d)(2) of this part.

§15.105 Filing of requests for indem-
nification.

A request for indemnification under
this part—

(a) May be filed by—

(1) A publisher described in §15.101 of
this part; or

(2) The publisher’s duly authorized
agent or legal representative;

(b) Shall be filed with the Chief
Counsel, Federal Aviation Administra-
tion, 800 Independence Avenue SW.,
Washington, DC 20591; and

(c) Shall state the basis for the pub-
lisher’s assertion that indemnification
under this part is required.

§15.107 Notification requirements.

A request for indemnification will
not be considered by the FAA unless
the following conditions are met:

(a) The publisher must notify the
Chief Counsel of the FAA, within the
time limits prescribed in paragraph (b)
or (c) of this section, of the publisher’s
first receipt of a demand for payment,
or service of a complaint in any pro-
ceeding, federal or state, in which it
appears that indemnification under
this part may be required.

(b) For each complaint filed, or de-
mand for payment made, on or after
December 19, 1985, and before June 4,
1990, the notice required by paragraph
(a) of this section must be received by
the FAA on or before July 2, 1990.
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(c) For each complaint filed, or de-
mand for payment made, on or after
June 4, 1990, the notice required by
paragraph (a) of this section must be
received by the FAA within 60 days
after the day the publisher first re-
ceives the demand for payment or serv-
ice of the complaint.

(d) Within 5 days after the day a
judgment is rendered against the pub-
lisher in any proceeding, or within 30
days of the denial of an appeal, which-
ever is later, the publisher must notify
the FAA Chief Counsel that—

(1) There is an adverse judgment
against the publisher; and

(2) The publisher has a claim for in-
demnification against the FAA arising
out of that judgment.

§15.109 Settlements.

(a) A publisher may not settle a
claim with another party, for which
the publisher has sought, or intends to
seek, indemnification under this part,
unless—

(1) The publisher submits a copy of
the proposed settlement, and a state-
ment justifying the settlement, to the
Chief Counsel of the FAA; and

(2) The Administrator and where nec-
essary, the appropriate official of the
Department of Justice, approves the
proposed settlement.

(3) The publisher submits a signed re-
lease that clearly releases the United
States from any further liability to the
publisher and the claimant.

(b) If the Administrator does not ap-
prove the proposed settlement, the Ad-
ministrator will—

(1) So notify the publisher by reg-
istered mail within 60 days of receipt of
the proposed settlement; and

(2) Explain why the request for in-
demnification was not approved.

(c) If the Administrator approves the
proposed settlement, the Adminis-
trator will so notify the publisher by
registered mail within 60 days after the
FAA’s receipt of the proposed settle-
ment.

(d) If the Administrator does not
have sufficient information to approve
or disapprove the proposed settlement,
the Administrator will request, within
60 days after receipt of the proposed
settlement, the additional information
needed to make a determination.
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§15.111 Conduct of litigation.

(a) If a lawsuit is filed against the
publisher and the publisher has sought,
or intends to seek, indemnification
under this part, the publisher shall—

(1) Give notice as required by §15.107
of this part;

(2) If requested by the
States—

(i) Implead the United States as a
third-party defendant in the action;
and

(ii) Arrange for the removal of the
action to Federal Court;

(3) Promptly provide any additional
information requested by the United
States; and

(4) Cooperate with the United States
in the defense of the lawsuit.

(b) If the lawsuit filed against the
publisher results in a proposed settle-
ment, the publisher shall submit that
proposed settlement to the FAA for ap-
proval in accordance with §15.109 of
this part.

(c) If the lawsuit filed against the
publisher results in a judgment against
the publisher and the publisher has
sought, or intends to seek, indem-
nification under this part as a result of
the adverse judgment, the publisher
shall—

(1) Give notice to the FAA as re-
quired by §15.107(d) of this part;

(2) Submit a copy of the trial court’s
decision to the FAA Chief Counsel not
more than 5 business days after the ad-
verse judgment is rendered; and

(3) If an appeal is taken from the ad-
verse judgment, submit a copy of the
appellate decision to the FAA Chief
Counsel not more than 30 days after
that decision is rendered.

(d) Within 60 days after receipt of the
trial court’s decision, the Adminis-
trator by registered mail will—

(1) Notify the publisher that indem-
nification is required under this part;

(2) Request that the publisher appeal
the trial court’s adverse decision; or

(3) Notify the publisher that it is not
entitled to indemnification under this
part and briefly state the basis for the
denial.

United

§15.113 Indemnification agreements.
(a) Upon a finding of the Adminis-

trator that indemnification is required

under this part, and after obtaining the

90

14 CFR Ch. | (1-1-10 Edition)

concurrence of the United States De-
partment of Justice, the FAA will
promptly enter into an indemnification
agreement providing for the payment
of the costs specified in paragraph (c)
of this section.

(b) The indemnification agreement
will be signed by the Chief Counsel and
the publisher.

(c) The FAA will indemnify the pub-
lisher for—

(1) Compensatory damages awarded
by the court against the publisher;

(2) Reasonable costs and fees, includ-
ing reasonable attorney fees at a rate
not to exceed that permitted under the
Equal Access to Justice Act (b U.S.C.
504), and any postjudgment interest, if
the publisher conducts a good faith de-
fense, or pursues a good faith appeal, at
the request, or with the concurrence, of
the FAA.

(d) Except as otherwise provided in
this section, the FAA will not indem-
nify the publisher for—

(1) Punitive or exemplary damages;

(2) Civil or criminal fines or any
other litigation sanctions;

(3) Postjudgment interest;

(4) Costs;

(5) Attorney fees; or

(6) Other incidental expenses.

(e) The indemnification agreement
must provide that the Government will
be subrogated to all claims or rights of
the publisher, including third-party

claims, cross-claims, and counter-
claims.
§15.115 Payment.

After execution of the indemnifica-
tion agreement, the FAA will submit
the agreement to the United States De-
partment of Justice and request pay-
ment, in accordance with the agree-
ment, from the Judgment Fund.

PART 16—RULES OF PRACTICE FOR
FEDERALLY-ASSISTED AIRPORT
ENFORCEMENT PROCEEDINGS

Subpart A—General Provisions

Sec.
16.1 Applicability and description of part.
16.3 Definitions.
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16.5 Separation of functions.

Subpart B—General Rules Applicable to
Complaints, Proceedings Initiated by
the FAA, and Appeals

16.11 Expedition and other modification of
process.

16.13 Filing of documents.

16.15 Service of documents on the parties
and the agency.

16.17 Computation of time.

16.19 Motions.

Subpart C—Special Rules Applicable to
Complaints

16.21 Pre-complaint resolution.

16.23 Complaints, answers,
rebuttals, and other documents.

16.25 Dismissals.

16.27 Incomplete complaints.

16.29 Investigations.

16.31 Director’s determinations after inves-
tigations.

16.33 Final decisions without hearing.

replies,

Subpart D—Special Rules Applicable to
Proceedings Initiated by the FAA

16.101 Basis for the initiation of agency ac-
tion.

16.103 Notice of investigation.

16.105 Failure to resolve informally.

Subpart E—Proposed Orders of
Compliance

16.109 Orders terminating eligibility for
grants, cease and desist orders, and other
compliance orders.

Subpart F—Hearings

16.201 Notice and order of hearing.

16.202 Powers of a hearing officer.

16.203 Appearances, parties, and rights of
parties.

16.207 Intervention and other participation.

16.209 Extension of time.

16.211 Prehearing conference.

16.213 Discovery.

16.215 Depositions.

16.217 Witnesses.

16.219 Subpoenas.

16.221 Witness fees.

16.223 Evidence.

16.225 Public disclosure of evidence.

16.227 Standard of proof.

16.229 Burden of proof.

16.231 Offer of proof.

16.233 Record.

16.235 Argument before the hearing officer.

16.237 Waiver of procedures.
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Subpart G—lInitial Decisions, Orders and
Appeals

16.241 Initial decisions, orders, and appeals.
16.243 Consent orders.

Subpart H—Judicial Review

16.247 Judicial review of a final decision and
order.

Subpart I—Ex Parte Communications

16.301 Definitions.

16.303 Prohibited ex parte communications.

16.305 Procedures for handling ex parte
communications.

16.307 Requirement to show cause and impo-
sition of sanction.

AUTHORITY: 49 U.S.C. 106(g), 322, 1110, 1111,
1115, 1116, 1718 (a) and (b), 1719, 1723, 1726, 1727,
40103(e), 40113, 40116, 44502(b), 46101, 46104,
46110, 47104, 47106(e), 47107, 47108, 47111(d),
47122, 47123-47125, 4715147153, 48103.

SOURCE: Docket No. 27783, 61 FR 54004, Oc-
tober 16, 1996, unless otherwise noted.

Subpart A—General Provisions

§16.1 Applicability and description of
part.

(a) General. The provisions of this
part govern all proceedings involving
Federally-assisted airports, except for
disputes between U.S. and foreign air
carriers and airport proprietors con-
cerning the reasonableness of airport
fees covered by 14 CFR part 302, wheth-
er the proceedings are instituted by
order of the FAA or by filing with the
FAA a complaint, under the following
authorities:

(1) 49 U.S.C. 40103(e), prohibiting the
grant of exclusive rights for the use of
any landing area or air navigation fa-
cility on which Federal funds have
been expended (formerly section 308 of
the Federal Aviation Act of 1958, as
amended).

(2) Requirements of the Anti-Head
Tax Act, 49 U.S.C. 40116.

(3) The assurances contained in
grant-in-aid agreements issued under
the Federal Airport Act of 1946, 49
U.S.C. 1101 et seq (repealed 1970).

(4) The assurances contained in
grant-in-aid agreements issued under
the Airport and Airway Development
Act of 1970, as amended, 49 U.S.C. 1701
et seq.

(6) The assurances contained in
grant-in-aid agreements issued under
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the Airport and Airway Improvement
Act of 1982 (AATA), as amended, 49
U.S.C. 47101 et seq., specifically section
511(a), 49 U.S.C. 47107(a) and (b).

(6) Section 505(d) of the Airport and
Airway Improvement Act of 1982, as
amended, 49 U.S.C. 47113.

(7) Obligations contained in property
deeds for property transferred pursuant
to section 16 of the Federal Airport Act
(49 U.S.C. 1115), section 23 of the Air-
port and Airway Development Act (49
U.S.C. 1723), or section 516 of the Air-
port and Airway Improvement Act (49
U.S.C. 47125).

(8) Obligations contained in property
deeds for property transferred under
the Surplus Property Act (49 U.S.C.
47151-47153).

(b) Other agencies. Where a grant as-
surance concerns a statute, executive
order, regulation, or other authority
that provides an administrative proc-
ess for the investigation or adjudica-
tion of complaints by a Federal agency
other than the FAA, persons shall use
the administrative process established
by those authorities. Where a grant as-
surance concerns a statute, executive
order, regulation, or other authority
that enables a Federal agency other
than the FAA to investigate, adju-
dicate, and enforce compliance under
those authorities on its own initiative,
the FAA may defer to that Federal
agency.

(c) Other enforcement. If a complaint
or action initiated by the FAA involves
a violation of the 49 U.S.C. subtitle VII
or FAA regulations, except as specified
in paragraphs (a)(1) and (a)(2) of this
section, the FAA may take investiga-
tive and enforcement action under 14
CFR part 13, ‘“Investigative and En-
forcement Procedures.”

(d) Effective date. This part applies to
a complaint filed with the FAA and to
an investigation initiated by the FAA
on or after December 16, 1996.

§16.3 Definitions.

Terms defined in the Acts are used as
so defined. As used in this part:

Act means a statute listed in §16.1
and any regulation, agreement, or doc-
ument of conveyance issued or made
under that statute.

Agency attorney means the Deputy
Chief Counsel; the Assistant Chief
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Counsel and attorneys in the Airports/
Environmental Law Division of the Of-
fice of the Chief Counsel; the Assistant
Chief Counsel and attorneys in an FAA
region or center who represent the
FAA during the investigation of a com-
plaint or at a hearing on a complaint,
and who prosecute on behalf of the
FAA, as appropriate. An agency attor-
ney shall not include the Chief Coun-
sel; the Assistant Chief Counsel for
Litigation, or any attorney on the staff
of the Assistant Chief Counsel for Liti-
gation, who advises the Associate Ad-
ministrator regarding an initial deci-
sion of the hearing officer or any ap-
peal to the Associate Administrator or
who is supervised in that action by a
person who provides such advice in an
action covered by this part.

Agency employee means any employee
of the U.S. Department of Transpor-
tation.

Associate Administrator means the As-
sociate Administrator for Airports or a
designee.

Complainant means the person sub-
mitting a complaint.

Complaint means a written document
meeting the requirements of this part
filed with the FAA by a person directly
and substantially affected by anything
allegedly done or omitted to be done by
any person in contravention of any
provision of any Act, as defined in this
section, as to matters within the juris-
diction of the Administrator.

Director means the Director of the Of-
fice of Airport Safety and Standards.

Director’s determination means the ini-
tial determination made by the Direc-
tor following an investigation, which is
a non-final agency decision.

File means to submit written docu-
ments to the FAA for inclusion in the
Part 16 Airport Proceedings Docket or
to a hearing officer.

Final decision and order means a final
agency decision that disposes of a com-
plaint or determines a respondent’s
compliance with any Act, as defined in
this section, and directs appropriate
action.

Hearing officer means an attorney
designated by the FAA in a hearing
order to serve as a hearing officer in a
hearing under this part. The following
are not designated as hearing officers:
the Chief Counsel and Deputy Chief
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Counsel; the Assistant Chief Counsel
and attorneys in the FAA region or
center in which the noncompliance has
allegedly occurred or is occurring; the
Assistant Chief Counsel and attorneys
in the Airports and Environmental
Law Division of the FAA Office of the
Chief Counsel; and the Assistant Chief
Counsel and attorneys in the Litiga-
tion Division of the FAA Office of Chief
Counsel.

Initial decision means a decision made
by the hearing officer in a hearing
under subpart F of this part.

Mail means U.S. first class mail; U.S.
certified mail; and U.S. express mail.

Noncompliance means anything done
or omitted to be done by any person in
contravention of any provision of any
Act, as defined in this section, as to
matters within the jurisdiction of the
Administrator.

Party means the complainant(s) and
the respondent(s) named in the com-
plaint and, after an initial determina-
tion providing an opportunity for hear-
ing is issued under §16.31 and subpart E
of this part, the agency.

Person in addition to its meaning
under 49 U.S.C. 40102(a)(33), includes a
public agency as defined in 49 U.S.C.
47102(a)(15).

Personal delivery means hand delivery
or overnight express delivery service.

Respondent means any person named
in a complaint as a person responsible
for noncompliance.

Sponsor means:

(1) Any public agency which, either
individually or jointly with one or
more other public agencies, has re-
ceived Federal financial assistance for
airport development or planning under
the Federal Airport Act, Airport and
Airway Development Act or Airport
and Airway Improvement Act;

(2) Any private owner of a public-use
airport that has received financial as-
sistance from the FAA for such airport;
and

(3) Any person to whom the Federal
Government has conveyed property for
airport purposes under section 13(g) of
the Surplus Property Act of 1944, as
amended.

§16.5 Separation of functions.

(a) Proceedings under this part, in-
cluding hearings under subpart F of
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this part, will be prosecuted by an
agency attorney.

(b) After issuance of an initial deter-
mination in which the FAA provides
the opportunity for a hearing, an agen-
cy employee engaged in the perform-
ance of investigative or prosecutorial
functions in a proceeding under this
part will not, in that case or a factu-
ally related case, participate or give
advice in an initial decision by the
hearing officer, or a final decision by
the Associate Administrator or des-
ignee on written appeal, and will not,
except as counsel or as witness in the
public proceedings, engage in any sub-
stantive communication regarding that
case or a related case with the hearing
officer, the Associate Administrator on
written appeal, or agency employees
advising those officials in that capac-
ity.

(c) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or an at-
torney on the staff of the Assistant
Chief Counsel for Litigation advises
the Associate Administrator regarding
an initial decision, an appeal, or a final
decision regarding any case brought
under this part.

Subpart B—General Rules Appli-
cable to Compilaints, Pro-
ceedings Initiated by the FAA,
and Appeals

§16.11 Expedition and other modifica-
tion of process.

(a) Under the authority of 49 U.S.C.
40113 and 47121, the Director may con-
duct investigations, issue orders, and
take such other actions as are nec-
essary to fulfill the purposes of this
part, including the extension of any
time period prescribed where necessary
or appropriate for a fair and complete
hearing of matters before the agency.

(b) Notwithstanding any other provi-
sion of this part, upon finding that cir-
cumstances require expedited handling
of a particular case or controversy, the
Director may issue an order directing
any of the following prior to the
issuance of the Director’s determina-
tion:

(1) Shortening the time period for
any action under this part consistent
with due process;
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(2) If other adequate opportunity to
respond to pleadings is available,
eliminating the reply, rebuttal, or
other actions prescribed by this part;

(3) Designating alternative methods
of service; or

(4) Directing such other measures as
may be required.

§16.13 Filing of documents.

Except as otherwise provided in this
part, documents shall be filed with the
FAA during a proceeding under this
part as follows:

(a) Filing address. Documents to be
filed with the FAA shall be filed with
the Office of the Chief Counsel, Atten-
tion: FAA Part 16 Airport Proceedings
Docket, AGC-610, Federal Aviation Ad-
ministration, 800 Independence Ave.,
SW., Washington, DC, 20591. Documents
to be filed with a hearing officer shall
be filed at the address stated in the
hearing order.

(b) Date and method of filing. Filing of
any document shall be by personal de-
livery or mail as defined in this part,
or by facsimile (when confirmed by fil-
ing on the same date by one of the fore-
going methods). Unless the date is
shown to be inaccurate, documents to
be filed with the FAA shall be deemed
to be filed on the date of personal de-
livery, on the mailing date shown on
the certificate of service, on the date
shown on the postmark if there is no
certificate of service, on the send date
shown on the facsimile (provided filing
has been confirmed through one of the
foregoing methods), or on the mailing
date shown by other evidence if there
is no certificate of service and no post-
mark.

(c) Number of copies. Unless otherwise
specified, an executed original and
three copies of each document shall be
filed with the FAA Part 16 Airport Pro-
ceedings Docket. Copies need not be
signed, but the name of the person
signing the original shall be shown. If a
hearing order has been issued in the
case, one of the three copies shall be
filed with the hearing officer. If filing
by facsimile, the facsimile copy does
not constitute one of the copies re-
quired under this section.

(d) Form. Documents filed with the
FAA shall be typewritten or legibly
printed. In the case of docketed pro-
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ceedings, the document shall include
the docket number of the proceeding
on the front page.

(e) Signing of documents and other pa-
pers. The original of every document
filed shall be signed by the person fil-
ing it or the person’s duly authorized
representative. The signature shall
serve as a certification that the signer
has read the document and, based on
reasonable inquiry and to the best of
the signer’s knowledge, information,
and belief, the document is—

(1) Consistent with this part;

(2) Warranted by existing law or that
a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not interposed for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of the administrative proc-
ess.

(f) Designation of person to receive serv-
ice. The initial document filed by any
person shall state on the first page the
name, post office address, telephone
number, and facsimile number, if any,
of the person(s) to be served with docu-
ments in the proceeding. If any of these
items change during the proceeding,
the person shall promptly file notice of
the change with the FAA Part 16 Air-
port Proceedings Docket and the hear-
ing officer and shall serve the notice on
all parties.

(g) Docket numbers. Each submission
identified as a complaint under this
part by the submitting person will be
assigned a docket number.

§16.15 Service of documents on the
parties and the agency.

Except as otherwise provided in this
part, documents shall be served as fol-
lows:

(a) Who must be served. Copies of all
documents filed with the FAA Part 16
Airport Proceedings Docket shall be
served by the persons filing them on all
parties to the proceeding. A certificate
of service shall accompany all docu-
ments when they are tendered for filing
and shall certify concurrent service on
the FAA and all parties. Certificates of
service shall be in substantially the
following form:
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I hereby certify that I have this day served
the foregoing [name of document] on the fol-
lowing persons at the following addresses
and facsimile numbers (if also served by fac-
simile) by [specify method of service]:

[list persons, addresses, facsimile numbers]

Dated this day of , 19
[signature], for [party]

(b) Method of service. Except as other-
wise agreed by the parties and the
hearing officer, the method of service
is the same as set forth in §16.13(b) for
filing documents.

(c) Where service shall be made. Serv-
ice shall be made to the persons identi-
fied in accordance with §16.13(f). If no
such person has been designated, serv-
ice shall be made on the party.

(d) Presumption of service. There shall
be a presumption of lawful service—

(1) When acknowledgment of receipt
is by a person who customarily or in
the ordinary course of business re-
ceives mail at the address of the party
or of the person designated under
§16.13(f); or

(2) When a properly addressed enve-
lope, sent to the most current address
submitted under §16.13(f), has been re-
turned as undeliverable, unclaimed, or
refused.

(e) Date of service. The date of service
shall be determined in the same man-
ner as the filing date under §16.13(b).

§16.17 Computation of time.

This section applies to any period of
time prescribed or allowed by this part,
by notice or order of the hearing offi-
cer, or by an applicable statute.

(a) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this part.

(b) The last day of a time period is
included in a computation of time un-
less it is a Saturday, Sunday, or legal
holiday for the FAA, in which case, the
time period runs until the end of the
next day that is not a Saturday, Sun-
day, or legal holiday.

(c) Whenever a party has the right or
is required to do some act within a pre-
scribed period after service of a docu-
ment upon the party, and the docu-
ment is served on the party by mail, 3
days shall be added to the prescribed
period.
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§16.19 Motions.

(a) General. An application for an
order or ruling not otherwise specifi-
cally provided for in this part shall be
by motion. Unless otherwise ordered by
the agency, the filing of a motion will
not stay the date that any action is
permitted or required by this part.

(b) Form and contents. Unless made
during a hearing, motions shall be
made in writing, shall state with par-
ticularity the relief sought and the
grounds for the relief sought, and shall
be accompanied by affidavits or other
evidence relied upon. Motions intro-
duced during hearings may be made
orally on the record, unless the hearing
officer directs otherwise.

(c) Answers to motions. Except as oth-
erwise provided in this part, or except
when a motion is made during a hear-
ing, any party may file an answer in
support of or in opposition to a motion,
accompanied by affidavits or other evi-
dence relied upon, provided that the
answer to the motion is filed within 10
days after the motion has been served
upon the person answering, or any
other period set by the hearing officer.
Where a motion is made during a hear-
ing, the answer and the ruling thereon
may be made at the hearing, or orally
or in writing within the time set by the
hearing officer.

Subpart C—Special Rules
Applicable to Complaints

§16.21 Pre-complaint resolution.

(a) Prior to filing a complaint under
this part, a person directly and sub-
stantially affected by the alleged non-
compliance shall initiate and engage in
good faith efforts to resolve the dis-
puted matter informally with those in-
dividuals or entities believed respon-
sible for the noncompliance. These ef-
forts at informal resolution may in-
clude, without limitation, at the par-
ties’ expense, mediation, arbitration,
or the use of a dispute resolution
board, or other form of third party as-
sistance. The FAA Airports District Of-
fice, FAA Airports Field Office, or FAA
Regional Airports Division responsible
for administrating financial assistance
to the respondent airport proprietor,
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will be available upon request to assist
the parties with informal resolution.

(b) A complaint under this part will
not be considered unless the person or
authorized representative filing the
complaint certifies that substantial
and reasonable good faith efforts to re-
solve the disputed matter informally
prior to filing the complaint have been
made and that there appears no reason-
able prospect for timely resolution of
the dispute. This certification shall in-
clude a brief description of the party’s
efforts to obtain informal resolution
but shall not include information on
monetary or other settlement offers
made but not agreed upon in writing by
all parties.

§16.23 Complaints, answers, replies,
rebuttals, and other documents.

(a) A person directly and substan-
tially affected by any alleged non-
compliance may file a complaint with
the Administrator. A person doing
business with an airport and paying
fees or rentals to the airport shall be
considered directly and substantially
affected by alleged revenue diversion
as defined in 49 U.S.C. 47107(b).

(b) Complaints filed under this part
shall—

(1) State the name and address of
each person who is the subject of the
complaint and, with respect to each
person, the specific provisions of each
Act that the complainant believes were
violated;

(2) Be served, in accordance with
§16.15, along with all documents then
available in the exercise of reasonable
diligence, offered in support of the
complaint, upon all persons named in
the complaint as persons responsible
for the alleged action(s) or omission(s)
upon which the complaint is based;

(3) Provide a concise but complete
statement of the facts relied upon to
substantiate each allegation; and

(4) Describe how the complainant was
directly and substantially affected by
the things done or omitted to be done
by the respondents.

(c) Unless the complaint is dismissed
pursuant to §16.25 or §16.27, the FAA
notifies the complainant and respond-
ents in writing within 20 days after the
date the FAA receives the complaint
that the complaint has been docketed
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and that respondents are required to
file an answer within 20 days of the
date of service of the notification.

(d) The respondent shall file an an-
swer within 20 days of the date of serv-
ice of the FAA notification.

(e) The complainant may file a reply
within 10 days of the date of service of
the answer.

(f) The respondent may file a rebuttal
within 10 days of the date of service of
the complainant’s reply.

(g) The answer, reply, and rebuttal
shall, like the complaint, be accom-
panied by supporting documentation
upon which the parties rely.

(h) The answer shall deny or admit
the allegations made in the complaint
or state that the person filing the doc-
ument is without sufficient knowledge
or information to admit or deny an al-
legation, and shall assert any affirma-
tive defense.

(i) The answer, reply, and rebuttal
shall each contain a concise but com-
plete statement of the facts relied upon
to substantiate the answers, admis-
sions, denials, or averments made.

(j) The respondent’s answer may in-
clude a motion to dismiss the com-
plaint, or any portion thereof, with a
supporting memorandum of points and
authorities. If a motion to dismiss is
filed, the complainant may respond as
part of its reply notwithstanding the
10-day time limit for answers to mo-
tions in §16.19(c).

§16.25 Dismissals.

Within 20 days after the receipt of
the complaint, the Director will dis-
miss a complaint, or any claim made in
a complaint, with prejudice if:

(a) It appears on its face to be outside
the jurisdiction of the Administrator
under the Acts listed in §16.1;

(b) On its face it does not state a
claim that warrants an investigation
or further action by the FAA; or

(¢c) The complainant lacks standing
to file a complaint under §§16.3 and
16.23. The Director’s dismissal will in-
clude the reasons for the dismissal.

§16.27 Incomplete complaints.

If a complaint is not dismissed pursu-
ant to §16.25 of this part, but is defi-
cient as to one or more of the require-
ments set forth in §16.21 or §16.23(b),
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the Director will dismiss the complaint
within 20 days after receiving it. Dis-
missal will be without prejudice to the
refiling of the complaint after amend-
ment to correct the deficiency. The Di-
rector’s dismissal will include the rea-
sons for the dismissal.

§16.29 Investigations.

(a) If, based on the pleadings, there
appears to be a reasonable basis for fur-

ther investigation, the FAA inves-
tigates the subject matter of the com-
plaint.

(b) The investigation may include
one or more of the following, at the
sole discretion of the FAA:

(1) A review of the written submis-
sions or pleadings of the parties, as
supplemented by any informal inves-
tigation the FAA considers necessary
and by additional information fur-
nished by the parties at FAA request.
In rendering its initial determination,
the FAA may rely entirely on the com-
plaint and the responsive pleadings
provided under this subpart. Each
party shall file documents that it con-
siders sufficient to present all relevant
facts and argument necessary for the
FAA to determine whether the sponsor
is in compliance.

(2) Obtaining additional oral and doc-
umentary evidence by use of the agen-
cy’s authority to compel production of
such evidence under section 313 Avia-
tion Act, 49 U.S.C. 40113 and 46104, and
section 519 of the Airport and Airway
Improvement Act, 49 U.S.C. 47122. The
Administrator’s statutory authority to
issue compulsory process has been dele-
gated to the Chief Counsel, the Deputy
Chief Counsel, the Assistant Chief
Counsel for Airports and Environ-
mental Law, and each Assistant Chief
Counsel for a region or center.

(3) Conducting or requiring that a
sponsor conduct an audit of airport fi-
nancial records and transactions as
provided in 49 U.S.C. 47107 and 47121.

§16.31 Director’s determinations after
investigations.

(a) After consideration of the plead-
ings and other information obtained by
the FAA after investigation, the Direc-
tor will render an initial determination
and provide it to each party by cer-
tified mail within 120 days of the date
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the last pleading specified in §16.23 was
due.

(b) The Director’s determination will
set forth a concise explanation of the
factual and legal basis for the Direc-
tor’s determination on each claim
made by the complainant.

(c) A party adversely affected by the
Director’s determination may appeal
the initial determination to the Asso-
ciate Administrator as provided in
§16.33.

(d) If the Director’s determination
finds the respondent in noncompliance
and proposes the issuance of a compli-
ance order, the initial determination
will include notice of opportunity for a
hearing under subpart F of this part, if
such an opportunity is provided by the
FAA. The respondent may elect or
waive a hearing as provided in subpart
E of this part.

§16..33 Final decisions without hear-
ing.

(a) The Associate Administrator will
issue a final decision on appeal from
the Director’s determination, without
a hearing, where—

(1) The complaint is dismissed after
investigation;

(2) A hearing is not required by stat-
ute and is not otherwise made avail-
able by the FAA; or

(3) The FAA provides opportunity for
a hearing to the respondent and the re-
spondent waives the opportunity for a
hearing as provided in subpart E of this
part.

(b) In the cases described in para-
graph (a) of this section, a party ad-
versely affected by the Director’s de-
termination may file an appeal with
the Associate Administrator within 30
days after the date of service of the ini-
tial determination.

(c) A reply to an appeal may be filed
with the Associate Administrator with-
in 20 days after the date of service of
the appeal.

(d) The Associate Administrator will
issue a final decision and order within
60 days after the due date of the reply.

(e) If no appeal is filed within the
time period specified in paragraph (b)
of this section, the Director’s deter-
mination becomes the final decision
and order of the FAA without further
action. A Director’s determination
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that becomes final because there is no
administrative appeal is not judicially
reviewable.

Subpart D—Special Rules Applica-
ble to Proceedings Initiated
by the FAA

§16.101 Basis for the
agency action.

The FAA may initiate its own inves-
tigation of any matter within the ap-
plicability of this part without having
received a complaint. The investiga-
tion may include, without limitation,
any of the actions described in
§16.29(b).

initiation of

§16.103 Notice of investigation.

Following the initiation of an inves-
tigation under §16.101, the FAA sends a
notice to the person(s) subject to inves-
tigation. The notice will set forth the
areas of the agency’s concern and the
reasons therefor; request a response to
the notice within 30 days of the date of
service; and inform the respondent that
the FAA will, in its discretion, invite
good faith efforts to resolve the mat-
ter.

§16.105 Failure to resolve informally.

If the matters addressed in the FAA
notices are not resolved informally, the
FAA may issue a Director’s determina-
tion under §16.31.

Subpart E—Proposed Orders of
Compliance

§16.109 Orders terminating eligibility
for grants, cease and desist orders,
and other compliance orders.

This section applies to initial deter-
minations issued under §16.31 that pro-
vide the opportunity for a hearing.

(a) The agency will provide the op-
portunity for a hearing if, in the Direc-
tor’s determination, the agency pro-
poses to issue an order terminating eli-
gibility for grants pursuant to 49 U.S.C.
47106(e) and 47111(d), an order sus-
pending the payment of grant funds, an
order withholding approval of any new
application to impose a passenger facil-
ity charge pursuant to section 112 of
the Federal Aviation Administration
Act of 1994, 49 U.S.C. 47111(e), a cease
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and desist order, an order directing the
refund of fees unlawfully collected, or
any other compliance order issued by
the Administrator to carry out the pro-
visions of the Acts, and required to be
issued after notice and opportunity for
a hearing. In cases in which a hearing
is not required by statute, the FAA
may provide opportunity for a hearing
at its discretion.

(b) In a case in which the agency pro-
vides the opportunity for a hearing, the
Director’s determination issued under
§16.31 will include a statement of the
availability of a hearing under subpart
F of this part.

(c) Within 20 days after service of a
Director’s determination under §16.31
and paragraph (b) of this section, a per-
son subject to the proposed compliance
order may—

(1) Request a hearing under subpart F
of this part;

(2) Waive hearing and appeal the Di-
rector’s determination in writing to
the Associate Administrator, as pro-
vided in §16.33;

(3) File, jointly with a complainant, a
motion to withdraw the complaint and
to dismiss the proposed compliance ac-
tion; or

(4) Submit, jointly with the agency
attorney, a proposed consent order
under §16.243(e).

(d) If the respondent fails to request
a hearing or to file an appeal in writing
within the time periods provided in
paragraph (c) of this section, the Direc-
tor’s determination becomes final.

Subpart F—Hearings

§16.201 Notice and order of hearing.

(a) If a respondent is provided the op-
portunity for hearing in an initial de-
termination and does not waive hear-
ing, the Deputy Chief Counsel within 10
days after the respondent elects a hear-
ing will issue and serve on the respond-
ent and complainant a hearing order.
The hearing order will set forth:

(1) The allegations in the complaint,
or notice of investigation, and the
chronology and results of the inves-
tigation preliminary to the hearing;

(2) The relevant statutory, judicial,
regulatory, and other authorities;

(3) The issues to be decided;
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(4) Such rules of procedure as may be
necessary to supplement the provisions
of this part;

(5) The name and address of the per-
son designated as hearing officer, and
the assignment of authority to the
hearing officer to conduct the hearing
in accordance with the procedures set
forth in this part; and

(6) The date by which the hearing of-
ficer is directed to issue an initial deci-
sion.

(b) Where there are no genuine issues
of material fact requiring oral exam-
ination of witnesses, the hearing order
may contain a direction to the hearing
officer to conduct a hearing by submis-
sion of briefs and oral argument with-
out the presentation of testimony or
other evidence.

§16.202

In accordance with the rules of this
subpart, a hearing officer may:

(a) Give notice of, and hold, pre-
hearing conferences and hearings;

(b) Administer oaths and affirma-
tions;

(c) Issue subpoenas authorized by law
and issue notices of deposition re-
quested by the parties;

(d) Limit the frequency and extent of
discovery;

(e) Rule on offers of proof;

(f) Receive relevant and material evi-
dence;

(g) Regulate the course of the hear-
ing in accordance with the rules of this
part to avoid unnecessary and duplica-
tive proceedings in the interest of
prompt and fair resolution of the mat-
ters at issue;

(h) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(i) Dispose of procedural motions and
requests;

(j) Examine witnesses; and

(k) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

Powers of a hearing officer.

§16.203 Appearances, and

rights of parties.

(a) Appearances. Any party may ap-
pear and be heard in person.

(1) Any party may be accompanied,
represented, or advised by an attorney
licensed by a State, the District of Co-

parties,
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lumbia, or a territory of the United
States to practice law or appear before
the courts of that State or territory, or
by another duly authorized representa-
tive.

(2) An attorney, or other duly author-
ized representative, who represents a
party shall file a notice of appearance
in accordance with §16.13.

(b) Parties and agency participation. (1)
The parties to the hearing are the re-
spondent (s) named in the hearing
order, the complainant(s), and the
agency.

(2) Unless otherwise specified in the
hearing order, the agency attorney will
serve as prosecutor for the agency from
the date of issuance of the Director’s
determination providing an oppor-
tunity for hearing.

§16.207 Intervention and other par-
ticipation.

(a) A person may submit a motion for
leave to intervene as a party. Except
for good cause shown, a motion for
leave to intervene shall be submitted
not later than 10 days after the notice
of hearing and hearing order.

(b) If the hearing officer finds that
intervention will not unduly broaden
the issues or delay the proceedings and,
if the person has a property or finan-
cial interest that may not be addressed
adequately by the parties, the hearing
officer may grant a motion for leave to
intervene. The hearing officer may de-
termine the extent to which an inter-
venor may participate in the pro-
ceedings.

(c) Other persons may petition the
hearing officer for leave to participate
in the hearing. Participation is limited
to the filing of post-hearing briefs and
reply to the hearing officer and the As-
sociate Administrator. Such briefs
shall be filed and served on all parties
in the same manner as the parties’ post
hearing briefs are filed.

(d) Participation under this section is
at the discretion of the FAA, and no
decision permitting participation shall
be deemed to constitute an expression
by the FAA that the participant has
such a substantial interest in the pro-
ceeding as would entitle it to judicial
review of such decision.
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§16.209 Extension of time.

(a) Extension by oral agreement. The
parties may agree to extend for a rea-
sonable period of time for filing a docu-
ment under this part. If the parties
agree, the hearing officer shall grant
one extension of time to each party.
The party seeking the extension of
time shall submit a draft order to the
hearing officer to be signed by the
hearing officer and filed with the hear-
ing docket. The hearing officer may
grant additional oral requests for an
extension of time where the parties
agree to the extension.

(b) Extension by motion. A party shall
file a written motion for an extension
of time with the hearing officer not
later than 7 days before the document
is due unless good cause for the late fil-
ing is shown. A party filing a written
motion for an extension of time shall
serve a copy of the motion on each
party.

(¢c) Failure to rule. If the hearing offi-
cer fails to rule on a written motion for
an extension of time by the date the
document was due, the motion for an
extension of time is deemed denied.

(d) Effect on time limits. In a hearing
required by section 519(b) of the Air-
port and Airways Improvement Act, as
amended in 1987, 49 U.S.C. 47106(e) and
47111(d), the due date for the hearing
officer’s initial decision and for the
final agency decision are extended by
the length of the extension granted by
the hearing officer only if the hearing
officer grants an extension of time as a
result of an agreement by the parties
as specified in paragraph (a) of this sec-
tion or, if the hearing officer grants an
extension of time as a result of the
sponsor’s failure to adhere to the hear-
ing schedule. In any other hearing, an
extension of time granted by the hear-
ing officer for any reason extends the
due date for the hearing officer’s ini-
tial decision and for the final agency
decision by the length of time of the
hearing officer’s decision.

§16.211 Prehearing conference.

(a) Prehearing conference notice. The
hearing officer schedules a prehearing
conference and serves a prehearing con-
ference notice on the parties promptly
after being designated as a hearing of-
ficer.
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(1) The prehearing conference notice
specifies the date, time, place, and
manner (in person or by telephone) of
the prehearing conference.

(2) The prehearing conference notice
may direct the parties to exchange pro-
posed witness lists, requests for evi-
dence and the production of documents
in the possession of another party, re-
sponses to interrogatories, admissions,
proposed procedural schedules, and pro-
posed stipulations before the date of
the prehearing conference.

(b) The prehearing conference. The pre-
hearing conference is conducted by
telephone or in person, at the hearing
officer’s discretion. The prehearing
conference addresses matters raised in
the prehearing conference notice and
such other matters as the hearing offi-
cer determines will assist in a prompt,
full and fair hearing of the issues.

(c) Prehearing conference report. At
the close of the prehearing conference,
the hearing officer rules on any re-
quests for evidence and the production
of documents in the possession of other
parties, responses to interrogatories,
and admissions; on any requests for
depositions; on any proposed stipula-
tions; and on any pending applications
for subpoenas as permitted by §16.219.
In addition, the hearing officer estab-
lishes the schedule, which shall provide
for the issuance of an initial decision
not later than 110 days after issuance
of the Director’s determination order
unless otherwise provided in the hear-
ing order.

§16.213 Discovery.

(a) Discovery is limited to requests
for admissions, requests for production
of documents, interrogatories, and
depositions as authorized by §16.215.

(b) The hearing officer shall limit the
frequency and extent of discovery per-
mitted by this section if a party shows
that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested may be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or
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(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

§16.215 Depositions.

(a) General. For good cause shown,
the hearing officer may order that the
testimony of a witness may be taken
by deposition and that the witness
produce documentary evidence in con-
nection with such testimony. Gen-
erally, an order to take the deposition
of a witness is entered only if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing;

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness; or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue burden to other parties or
in undue delay.

(b) Application for deposition. Any
party desiring to take the deposition of
a witness shall make application there-
for to the hearing officer in writing,
with a copy of the application served
on each party. The application shall in-
clude:

(1) The name and residence of the
witness;

(2) The time and place for the taking
of the proposed deposition;

(3) The reasons why such deposition
should be taken; and

(4) A general description of the mat-
ters concerning which the witness will
be asked to testify.

(c) Order authorizing deposition. If
good cause is shown, the hearing offi-
cer, in his or her discretion, issues an
order authorizing the deposition and
specifying the name of the witness to
be deposed, the location and time of
the deposition and the general scope
and subject matter of the testimony to
be taken.

(d) Procedures for deposition. (1) Wit-
nesses whose testimony is taken by
deposition shall be sworn or shall af-
firm before any questions are put to
them. Each question propounded shall
be recorded and the answers of the wit-
ness transcribed verbatim.

(2) Objections to questions or evi-
dence shall be recorded in the tran-
script of the deposition. The inter-
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posing of an objection shall not relieve
the witness of the obligation to answer
questions, except where the answer
would violate a privilege.

(3) The written transcript shall be
subscribed by the witness, unless the
parties by stipulation waive the sign-
ing, or the witness is ill, cannot be
found, or refuses to sign. The reporter
shall note the reason for failure to
sign.

§16.217 Witnesses.

(a) Each party may designate as a
witness any person who is able and
willing to give testimony that is rel-
evant and material to the issues in the
hearing case, subject to the limitation
set forth in paragraph (b) of this sec-
tion.

(b) The hearing officer may exclude
testimony of witnesses that would be
irrelevant, immaterial, or unduly rep-
etitious.

(c) Any witness may be accompanied
by counsel. Counsel representing a
nonparty witness has no right to exam-
ine the witness or otherwise partici-
pate in the development of testimony.

§16.219 Subpoenas.

(a) Request for subpoena. A party may
apply to the hearing officer, within the
time specified for such applications in
the prehearing conference report, for a
subpoena to compel testimony at a
hearing or to require the production of
documents only from the following per-
sons:

(1) Another party;

(2) An officer, employee, or agent of
another party;

(3) Any other person named in the
complaint as participating in or bene-
fiting from the actions of the respond-
ent alleged to have violated any Act;

(4) An officer, employee, or agent of
any other person named in the com-
plaint as participating in or benefiting
from the actions of the respondent al-
leged to have violated any Act.

(b) Issuance and service of subpoena.
(1) The hearing officer issues the sub-
poena if the hearing officer determines
that the evidence to be obtained by the
subpoena is relevant and material to
the resolution of the issues in the case.
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(2) Subpoenas shall be served by per-
sonal service, or upon an agent des-
ignated in writing for the purpose, or
by certified mail, return receipt ad-
dressed to such person or agent. When-
ever service is made by registered or
certified mail, the date of mailing shall
be considered as the time when service
is made.

(3) A subpoena issued under this part
is effective throughout the United
States or any territory or possession
thereof.

(c) Motions to quash or modify sub-
poena. (1) A party or any person upon
whom a subpoena has been served may
file a motion to quash or modify the
subpoena with the hearing officer at or
before the time specified in the sub-
poena for the filing of such motions.
The applicant shall describe in detail
the basis for the application to quash
or modify the subpoena including, but
not limited to, a statement that the
testimony, document, or tangible evi-
dence is not relevant to the proceeding,
that the subpoena is not reasonably
tailored to the scope of the proceeding,
or that the subpoena is unreasonable
and oppressive.

(2) A motion to quash or modify the
subpoena stays the effect of the sub-
poena pending a decision by the hear-
ing officer on the motion.

§16.221 Witness fees.

(a) The party on whose behalf a wit-
ness appears is responsible for paying
any witness fees and mileage expenses.

(b) Except for employees of the
United States summoned to testify as
to matters related to their public em-
ployment, witnesses summoned by sub-
poena shall be paid the same fees and
mileage expenses as are paid to a wit-
ness in a court of the United States in
comparable circumstances.

§16.223 Evidence.

(a) General. A party may submit di-
rect and rebuttal evidence in accord-
ance with this section.

(b) Requirement for written testimony
and evidence. Except in the case of evi-
dence obtained by subpoena, or in the
case of a special ruling by the hearing
officer to admit oral testimony, a par-
ty’s direct and rebuttal evidence shall
be submitted in written form in ad-
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vance of the oral hearing pursuant to
the schedule established in the hearing
officer’s prehearing conference report.
Written direct and rebuttal fact testi-
mony shall be certified by the witness
as true and correct. Subject to the
same exception (for evidence obtained
by subpoena or subject to a special rul-
ing by the hearing officer), oral exam-
ination of a party’s own witness is lim-
ited to certification of the accuracy of
written evidence, including correction
and updating, if necessary, and reexam-
ination following cross-examination by
other parties.

(c) Subpoenaed testimony. Testimony
of witnesses appearing under subpoena
may be obtained orally.

(d) Cross-examination. A party may
conduct cross-examination that may be
required for disclosure of the facts,
subject to control by the hearing offi-
cer for fairness, expedition and exclu-
sion of extraneous matters.

(e) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this part. The fact that evi-
dence is hearsay goes to the weight of
evidence and does not affect its admis-
sibility.

(f) Admission of evidence. The hearing
officer admits evidence introduced by a
party in support of its case in accord-
ance with this section, but may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence.

(g) Expert or opinion witnesses. An em-
ployee of the FAA or DOT may not be
called as an expert or opinion witness
for any party other than the agency ex-
cept as provided in Department of
Transportation regulations at 49 CFR
part 9.

§16.225

(a) Except as provided in this section,
the hearing shall be open to the public.

(b) The hearing officer may order
that any information contained in the
record be withheld from public disclo-
sure. Any person may object to disclo-
sure of information in the record by fil-
ing a written motion to withhold spe-
cific information with the hearing offi-
cer. The person shall state specific
grounds for nondisclosure in the mo-
tion.

(c) The hearing officer shall grant the
motion to withhold information from

Public disclosure of evidence.
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public disclosure if the hearing officer
determines that disclosure would be in
violation of the Privacy Act, would re-
veal trade secrets or privileged or con-
fidential commercial or financial infor-
mation, or is otherwise prohibited by
law.

§16.227 Standard of proof.

The hearing officer shall issue an ini-
tial decision or shall rule in a party’s
favor only if the decision or ruling is
supported by, and in accordance with,
reliable, probative, and substantial evi-
dence contained in the record and is in
accordance with law.

§16.229 Burden of proof.

(a) The burden of proof of noncompli-
ance with an Act or any regulation,
order, agreement or document of con-
veyance issued under the authority of
an Act is on the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§16.231 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the hearing offi-
cer may offer the evidence on the
record when filing an appeal.

§16.233 Record.

(a) Ezclusive record. The transcript of
all testimony in the hearing, all exhib-
its received into evidence, all motions,
applications requests and rulings, and
all documents included in the hearing
record shall constitute the exclusive
record for decision in the proceedings
and the basis for the issuance of any
orders.

(b) Examination and copy of record.
Any interested person may examine
the record at the Part 16 Airport Pro-
ceedings Docket, AGC-600, Federal
Aviation Administration, 800 Independ-
ence Avenue, SW., Washington, DC
20591. Any person may have a copy of
the record after payment of reasonable
costs for search and reproduction of
the record.
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§16.235 Argument before the hearing
officer.

(a) Argument during the hearing. Dur-
ing the hearing, the hearing officer
shall give the parties reasonable oppor-
tunity to present oral argument on the
record supporting or opposing motions,
objections, and rulings if the parties
request an opportunity for argument.
The hearing officer may direct written
argument during the hearing if the
hearing officer finds that submission of
written arguments would not delay the
hearing.

(b) Posthearing briefs. The hearing of-
ficer may request or permit the parties
to submit posthearing briefs. The hear-
ing officer may provide for the filing of
simultaneous reply briefs as well, if
such filing will not unduly delay the
issuance of the hearing officer’s initial
decision. Posthearing briefs shall in-
clude proposed findings of fact and con-
clusions of law; exceptions to rulings of
the hearing officer; references to the
record in support of the findings of
fact; and supporting arguments for the
proposed findings, proposed conclu-
sions, and exceptions.

§16.237 Waiver of procedures.

(a) The hearing officer shall waive
such procedural steps as all parties to
the hearing agree to waive before
issuance of an initial decision.

(b) Consent to a waiver of any proce-
dural step bars the raising of this issue
on appeal.

(c) The parties may not by consent
waive the obligation of the hearing of-
ficer to enter an initial decision on the
record.

Subpart G—Initial Decisions,
Orders and Appeals

§16.241 Initial decisions,
appeals.

order, and

(a) The hearing officer shall issue an
initial decision based on the record de-
veloped during the proceeding and shall
send the initial decision to the parties
not later than 110 days after the Direc-
tor’s determination unless otherwise
provided in the hearing order.

(b) Each party adversely affected by
the hearing officer’s initial decision
may file an appeal with the Associate

103



§16.243

Administrator within 15 days of the
date the initial decision is issued. Each
party may file a reply to an appeal
within 10 days after it is served on the
party. Filing and service of appeals and
replies shall be by personal delivery.

(c) If an appeal is filed, the Associate
Administrator reviews the entire
record and issues a final agency deci-
sion and order within 30 days of the due
date of the reply. If no appeal is filed,
the Associate Administrator may take
review of the case on his or her own
motion. If the Associate Administrator
finds that the respondent is not in
compliance with any Act or any regu-
lation, agreement, or document of con-
veyance issued or made under such
Act, the final agency order includes a
statement of corrective action, if ap-
propriate, and identifies sanctions for
continued noncompliance.

(d) If no appeal is filed, and the Asso-
ciate Administrator does not take re-
view of the initial decision on the Asso-
ciate Administrator’s own motion, the
initial decision shall take effect as the
final agency decision and order on the
sixteenth day after the actual date the
initial decision is issued.

(e) The failure to file an appeal is
deemed a waiver of any rights to seek
judicial review of an initial decision
that becomes a final agency decision
by operation of paragraph (d) of this
section.

(f) If the Associate Administrator
takes review on the Associate Adminis-
trator’s own motion, the Associate Ad-
ministrator issues a notice of review by
the sixteenth day after the actual date
the initial decision is issued.

(1) The notice sets forth the specific
findings of fact and conclusions of law
in the initial decision that are subject
to review by the Associate Adminis-
trator.

(2) Parties may file one brief on re-
view to the Associate Administrator or
rely on their posthearing briefs to the
hearing officer. Briefs on review shall
be filed not later than 10 days after
service of the notice of review. Filing
and service of briefs on review shall be
by personal delivery.

(3) The Associate Administrator
issues a final agency decision and order
within 30 days of the due date of the
briefs on review. If the Associate Ad-
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ministrator finds that the respondent
is not in compliance with any Act or
any regulation, agreement or docu-
ment of conveyance issued under such
Act, the final agency order includes a
statement of corrective action, if ap-
propriate, and identifies sanctions for
continued noncompliance.

§16.243 Consent orders.

(a) The agency attorney and the re-
spondents may agree at any time be-
fore the issuance of a final decision and
order to dispose of the case by issuance
of a consent order. Good faith efforts to
resolve a complaint through issuance
of a consent order may continue
throughout the administrative process.
Except as provided in §16.209, such ef-
forts may not serve as the basis for ex-
tensions of the times set forth in this
part.

(b) A proposal for a consent order,
specified in paragraph (a) of this sec-
tion, shall include:

(1) A proposed consent order;

(2) An admission of all jurisdictional
facts;

(3) An express waiver of the right to
further procedural steps and of all
rights of judicial review; and

(4) The hearing order, if issued, and
an acknowledgment that the hearing
order may be used to construe the
terms of the consent order.

(c) If the issuance of a consent order
has been agreed upon by all parties to
the hearing, the proposed consent order
shall be filed with the hearing officer,
along with a draft order adopting the
consent decree and dismissing the case,
for the hearing officer’s adoption.

(d) The deadline for the hearing offi-
cer’s initial decision and the final
agency decision is extended by the
amount of days elapsed between the fil-
ing of the proposed consent order with
the hearing officer and the issuance of
the hearing officer’s order continuing
the hearing.

(e) If the agency attorney and spon-
sor agree to dispose of a case by
issuance of a consent order before the
FAA issues a hearing order, the pro-
posal for a consent order is submitted
jointly to the official authorized to
issue a hearing order, together with a
request to adopt the consent order and
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dismiss the case. The official author-
ized to issue the hearing order issues
the consent order as an order of the
FAA and terminates the proceeding.

Subpart H—Judicial Review

§16.247 Judicial review of a final deci-
sion and order.

(a) A person may seek judicial re-
view, in a United States Court of Ap-
peals, of a final decision and order of
the Associate Administrator as pro-
vided in 49 U.S.C. 46110 or section
519(b)(4) of the Airport and Airway Im-
provement Act of 1982, as amended,
(AATIA), 49 U.S.C. 47106(d) and 47111(d).
A party seeking judicial review of a
final decision and order shall file a pe-
tition for review with the Court not
later than 60 days after a final decision
and order under the AAIA has been
served on the party or within 60 days
after the entry of an order under 49
U.S.C. 40101 et seq.

(b) The following do not constitute
final decisions and orders subject to ju-
dicial review:

(1) An FAA decision to dismiss a
complaint without prejudice, as set
forth in §16.27;

(2) A Director’s determination;

(3) An initial decision issued by a
hearing officer at the conclusion of a
hearing;

(4) A Director’s determination or an
initial decision of a hearing officer
that becomes the final decision of the
Associate Administrator because it was
not appealed within the applicable
time periods provided under §§16.33(b)
and 16.241(b).

Subpart I—Ex Parte
Communications

§16.301 Definitions.

As used in this subpart:

Decisional employee means the Admin-
istrator, Deputy Administrator, Asso-
ciate Administrator, Director, hearing
officer, or other FAA employee who is
or who may reasonably be expected to
be involved in the decisional process of
the proceeding.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is

§16.307

not given, but it shall not include re-
quests for status reports on any matter
or proceeding covered by this part, or
communications between FAA employ-
ees who participate as parties to a
hearing pursuant to 16.203(b) of this
part and other parties to a hearing.

§16.303 Prohibited ex parte commu-
nications.

(a) The prohibitions of this section
shall apply from the time a proceeding
is noticed for hearing unless the person
responsible for the communication has
knowledge that it will be noticed, in
which case the prohibitions shall apply
at the time of the acquisition of such
knowledge.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
FAA and no FAA employee partici-
pating as a party shall make or know-
ingly cause to be made to any
decisional employee an ex parte com-
munication relevant to the merits of
the proceeding;

(2) No FAA employee shall make or
knowingly cause to be made to any in-
terested person outside the FAA an ex
parte communication relevant to the
merits of the proceeding; or

(3) Ex parte communications regard-
ing solely matters of agency procedure
or practice are not prohibited by this
section.

§16.305 Procedures for handling ex
parte communications.

A decisional employee who receives
or who makes or knowingly causes to
be made a communication prohibited
by §16.303 shall place in the public
record of the proceeding:

(a) All such written communications;

(b) Memoranda stating the substance
of all such oral communications; and

(c) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) and (b) of this section.

§16.307 Requirement to show cause
and imposition of sanction.

(a) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
§16.303, the Associate Administrator or
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his designee or the hearing officer may,
to the extent consistent with the inter-
ests of justice and the policy of the un-
derlying statutes, require the party to
show cause why his or her claim or in-
terest in the proceeding should not be
dismissed, denied, disregarded, or oth-
erwise adversely affected on account of
such violation.

(b) The Associate Administrator
may, to the extent consistent with the
interests of justice and the policy of
the underlying statutes administered
by the FAA, consider a violation of
this subpart sufficient grounds for a de-
cision adverse to a party who has
knowingly committed such violation or
knowingly caused such violation to
occur.

PART 17—PROCEDURES FOR PRO-
TESTS AND CONTRACTS DIS-
PUTES

Subpart A—General

Sec.
17.1
17.3
17.5
17.7
17.9

Applicability.

Definitions.

Delegation of authority.

Filing and computation of time.
Protective orders.

Subpart B—Protests

17.11 Matters not subject to protest.

17.13 Dispute resolution process for pro-
tests.

17.15 Filing a protest.

17.17 Initial protest procedures.

17.19 Dismissal or summary decision of pro-
test.

17.21 Protest remedies.

Subpart C—Contract Disputes

17.23 Dispute resolution process for con-
tract disputes.

17.25 Filing a contract dispute.

17.27 Submission of joint or separate state-
ments.

17.29 Dismissal or summary decision of con-
tract disputes.

Subpart D—Alternative Dispute Resolution

17.31 Use of alternative dispute resolution.

17.33 Election of alternative dispute resolu-
tion process.

17.35 Selection of neutrals for the alter-
native dispute resolution process.
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Subpart E—Default Adjudicative Process

17.37 Default adjudicative process for pro-
tests.

17.39 Default adjudicative process for con-
tract disputes.

Subpart F—Finality and Review

17.41 Final orders.

17.43 Judicial review.

17.45 Conforming amendments.

APPENDIX A TO PART 17—ALTERNATIVE DIS-
PUTE RESOLUTION (ADR)

AUTHORITY: 5 U.S.C. 570-581, 49 U.S.C.
106(£)(2), 40110, 40111, 40112, 46102, 46014, 46105,
46109, and 46110.

SOURCE: Docket No. FAA-1998-4379, 64 FR
32936, June 18, 1999, unless otherwise noted.]

Subpart A—General

§17.1

This part applies to all protests or
contract disputes against the FAA that
are brought on or after June 28, 1999,
with the exception of those contract
disputes arising under or related to
FAA contracts entered into prior to
April 1, 1996.

Applicability.

§17.3 Definitions.

(a) Accrual mean to come into exist-
ence as a legally enforceable claim.

(b) Accrual of a contract claim means
that all events relating to a claim have
occurred which fix liability of either
the government or the contractor and
permit assertion of the claim, regard-
less of when the claimant actually dis-
covered those events. For liability to
be fixed, some injury must have oc-
curred. Monetary damages need not
have been incurred, but if the claim is
for money, such damages must be capa-
ble of reasonable estimation. The ac-
crual of a claim or the running of the
limitations period may be tolled on
such equitable grounds as where the of-
fice of Dispute Resolution for Acquisi-
tion determines that there has been ac-
tive concealment or fraud or where it
finds that the facts were inherently un-
knowable.

(c) Acquisition Management System
(AMS) establishes the policies, guiding
principles, and internal procedures for
the FAA’s acquisition system.
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(d) Administrator means the Adminis-
trator of the Federal Aviation Admin-
istration.

(e) Alternative Dispute Resolution
(ADR) is the primary means of dispute
resolution that would be employed by
the FAA’s Office of Dispute Resolution
for Acquisition. See Appendix A of this
part.

(f) Compensated Neutral refers to an
impartial third party chosen by the
parties to act as a facilitator, medi-
ator, or arbitrator functioning to re-
solve the protest or contract dispute
under the auspices of the Office of Dis-
pute Resolution for Acquisition. The
parties pay equally for the services of a
Compensated Neutral, unless otherwise
agreed to by the parties. A Dispute
Resolution Officer (DRO) or Neutral
cannot be a Compensated Neutral.

(g) Contract dispute, as used in this
part, means a written request to the
Office of Dispute Resolution for Acqui-
sition seeking resolution, under an ex-
isting FAA contract subject to the
AMS, of a claim for the payment of
money in a sum certain, the adjust-
ment or interpretation of contract
terms, or for other relief arising under,
relating to or involving an alleged
breach of that contract. A contract dis-
pute does not require, as a prerequisite,
the issuance of a Contracting Officer
final decision. Contract disputes for
purposes of ADR only may also involve
contracts not subject to the AMS.

(h) Default Adjudicative Process is an
adjudicative process used to resolve
protests or contract disputes where the
parties cannot achieve resolution
through informal communication or
the use of ADR. The Default Adjudica-
tive Process is conducted by a DRO or
Special Master selected by the Office of
Dispute Resolution for Acquisition to
serve as ‘‘adjudicative officers,” as
that term is used in part 14 of this
chapter.

(1) Discovery is the procedure where
opposing parties in a protest or con-
tract dispute may, either voluntarily
or to the extent directed by the Office
of Dispute Resolution for Acquisition,
obtain testimony from, or documents
and information held by, other parties
or non-parties.

(j) Dispute Resolution Officer (DRO) is
a licensed attorney reporting to the Of-
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fice of Dispute Resolution for Acquisi-
tion. The term DRO can include the Di-
rector of the Office of Dispute Resolu-
tion for Acquisition, Office of Dispute
Resolution for Acquisition staff attor-
neys or other FAA attorneys assigned
to the Office of Dispute Resolution for
Acquisition.

(k) An interested party, in the context
of a bid protest, is one whose direct
economic interest has been or would be
affected by the award or failure to
award an FAA contract. Proposed sub-
contractors are not ‘‘interested par-
ties”” within this definition and are not
eligible to submit protests to the Office
of Dispute Resolution for Acquisition.

(1) An intervenor is an interested
party other than the protester whose
participation in a protest is allowed by
the Office of Dispute Resolution for Ac-
quisition. For a post-award protest, the
awardee of the contract that is the sub-
ject of the protest shall be allowed,
upon request, to participate as an in-
tervenor in the protest. In such a pro-
test, no other interested parties shall
be allowed to participate as interve-
nors.

(m) Neutral refers to an impartial
third party in the ADR process chosen
by the Office of Dispute Resolution for
Acquisition to act as a facilitator, me-
diator, arbitrator, or otherwise to re-
solve a protest or contract dispute. A
Neutral can be a DRO or a person not
an employee of the FAA who serves on
behalf of the Office of Dispute Resolu-
tion for Acquisition.

(n) The Office of Dispute Resolution for
Acquisition (ODRA), under the direction
of the Director, acts on behalf of the
Administrator to manage the FAA Dis-
pute Resolution Process, and to rec-
ommend action to be the Adminis-
trator on matters concerning protests
or contract disputes.

(0) Parties include the protester(s) or
(in the case of a contract dispute) the
contractor, the FAA, and any inter-
venor(s).

(p) Product Team, as used in these
rules, refers to the FAA organization(s)
responsible for the procurement activ-
ity, without regard to funding source,
and includes the Contracting Officer
(CO) and assigned FAA legal counsel,
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when the FAA organization(s) rep-
resent(s) the FAA as a party to a pro-
test or contract dispute before the Of-
fice of Dispute Resolution for Acquisi-
tion. The CO is responsible for all Prod-
uct Team communications with and
submissions to the Office of Dispute
Resolution for Acquisition through as-
signed FAA counsel.

(q) Screening Information Request
(SIR) means a request by the FAA for
documentation, information, presen-
tations, proposals, or binding offers
concerning an approach to meeting po-
tential acquisition requirements estab-
lished by the FAA. The purpose of a
SIR is for the FAA to obtain informa-
tion needed for it to proceed with a
source selection decision and contract
award.

(r) A Special Master is an attorney,
usually with extensive adjudicative ex-
perience, who has been assigned by the
Office of Dispute Resolution for Acqui-
sition to act as its finder of fact, and to
make findings and recommendations
based upon AMS policy and applicable
law and authorities in the Default Ad-
judicative Process.

§17.5 Delegation of authority.

(a) The authority of the Adminis-
trator to conduct dispute resolution
proceedings concerning acquisition
matters, is delegated to the Director of
the Office of Dispute Resolution for Ac-
quisition.

(b) The Director of the Office of Dis-
pute Resolution for Acquisition may
redelegate to Special Masters and
DROs such delegated authority in para-
graph (a) of this section as is deemed
necessary by the Director for efficient
resolution of an assigned protest or
contract dispute, including the imposi-
tion of sanctions or other disciplinary
actions.

§17.7 Filing and computation of time.

(a) Filing of a protest or contract dis-
pute may be accomplished by mail,
overnight delivery, hand delivery, or
by facsimile. A protest or contract dis-
pute is considered to be filed on the
date it is received by the Office of Dis-
pute Resolution for Acquisition during
normal business hours. The Office of
Dispute Resolution for Acquisition’s
normal business hours are from 8:30
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a.m. to 5 p.m. est or edt, whichever is
in use. A protest or contract dispute
received via mail, after the time period
prescribed for filing, shall not be con-
sidered timely filed even though it may
be postmarked within the time period
prescribed for filing.

(b) Submissions to the Office of Dis-
pute Resolution for Acquisition after
the initial filing of a contract dispute
may be accomplished by any means
available in paragraph (a) of this sec-
tion. Submissions to the Office of Dis-
pute Resolution for Acquisition after
the initial filing of a protest may only
be accomplished by overnight delivery,
hand delivery or facsimile.

(c) The time limits stated in this part
are calculated in business days, which
exclude weekends and Federal holi-
days. In computing time, the day of the
event beginning a period of time shall
not be included. If the last day of a pe-
riod falls on a weekend or a Federal
holiday, the first business day fol-
lowing the weekend or holiday shall be
considered the last day of the period.

§17.9 Protective orders.

(a) The Office of Dispute Resolution
for Acquisition may issue protective
orders addressing the treatment of pro-
tected information, either at the re-
quest of a party or upon its own initia-
tive. Such information may include
proprietary, confidential, or source-se-
lection-sensitive material, or other in-
formation the release of which could
result in a competitive advantage to
one or more firms.

(b) The terms of the Office of Dispute
Resolution for Acquisition’s standard
protective order may be altered to suit
particular circumstances, by negotia-
tion of the parties, subject to the ap-
proval of the Office of Dispute Resolu-
tion for Acquisition. The protective
order establishes procedures for appli-
cation for access to protected informa-
tion, identification and safeguarding of
that information, and submission of re-
dacted copies of documents omitting
protected information.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for access to the ma-
terial under the order by submitting an
application to the Office of Dispute
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Resolution for Acquisition, with copies
furnished simultaneously to all parties.
The application shall establish that the
applicant is not involved in competi-
tive decisionmaking for any firm that
could gain a competitive advantage
from access to the protected informa-
tion and that the applicant will dili-
gently protect any protected informa-
tion received from inadvertent disclo-
sure. Objections to an applicant’s ad-
mission shall be raised within two (2)
days of the application, although the
Office of Dispute Resolution for Acqui-
sition may consider objections raised
after that time for good cause.

(d) Any violation of the terms of a
protective order may result in the im-
position of sanctions or the taking of
the actions as the Office of Dispute
Resolution for Acquisition deems ap-
propriate.

(e) The parties are permitted to agree
upon what material is to be covered by
a protective order, subject to approval
by the Office of Dispute Resolution for
Acquisition.

Subpart B—Protests

§17.11 Matters not subject to protest.

The following matters may not be
protested before the Office of Dispute
Resolution for Acquisition:

(a) FAA purchases from or through,
state, local, and tribal governments
and public authorities;

(b) FAA purchases from or through
other federal agencies;

(c) Grants;

(d) Cooperative agreements;

(e) Other transactions which do not
fall into the category of procurement
contracts subject to the AMS.

§17.13 Dispute resolution process for
protests.

(a) Protests concerning FAA SIRs or
contract awards shall be resolved pur-
suant to this part.

(b) The offeror initially should at-
tempt to resolve any issues concerning
potential protests with the CO. The CO,
in coordination with FAA legal coun-
sel, will make reasonable efforts to an-
swer questions promptly and com-
pletely, and, where possible, to resolve
concerns or controversies.

§17.13

(c) Offerors or prospective offerors
shall file a protest with the Office of
Dispute Resolution for Acquisition in
accordance with §17.156. The protest
time limitations set forth in §17.15 will
not be extended by attempts to resolve
a potential protest with the CO. Other
than the time limitations specified in
§17.15 for the filing of protests, the Of-
fice of Dispute Resolution for Acquisi-
tion retains the discretion to modify
any time constraints imposed in con-
nection with protests.

(d) In accordance with §17.17, the Of-
fice of Dispute Resolution for Acquisi-
tion shall convene a status conference
for the protest. Under the procedures
set forth in that section, the parties
generally will either decide to utilize
Alternative Dispute Resolution (ADR)
techniques to resolve the protest, pur-
suant to subpart D of this part, or they
will proceed under the Default Adju-
dicative Process set forth in subpart E
of this part. However, as provided in
§17.31(c), informal ADR techniques
may be utilized simultaneously with
ongoing adjudication.

(e) The Office of Dispute Resolution
for Acquisition Director shall des-
ignate Dispute Resolution Officers
(DROs) or Special Masters for protests.

(f) Multiple protests concerning the
same SIR, solicitation, or contract
award may be consolidated at the dis-
cretion of the Office of Dispute Resolu-
tion for Acquisition, and assigned to a
single DRO or Special Master for adju-
dication.

(g) Procurement activities, and,
where applicable, contractor perform-
ance pending resolution of a protest
shall continue during the pendency of a
protest, unless there is a compelling
reason to suspend or delay all or part
of the procurement activities. Pursu-
ant to §§17.15(d) and 17.17(b), the Office
of Dispute Resolution for Acquisition
may recommend suspension of award
or delay of contract performance, in
whole or in part, for a compelling rea-
son. A decision to suspend or delay pro-
curement activities or contractor per-
formance would be made in writing by
the FAA Administrator or the Admin-
istrator’s delegee.
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§17.15 Filing a protest.

(a) Only an interested party may file
a protest, and shall initiate a protest
by filing a written protest with the Of-
fice of Dispute Resolution for Acquisi-
tion within the times set forth below,
or the protest shall be dismissed as un-
timely:

(1) Protests based upon alleged im-
proprieties in a solicitation or a SIR
that are apparent prior to bid opening
or the time set for receipt of initial
proposals shall be filed prior to bid
opening or the time set for the receipt
of initial proposals.

(2) In procurements where proposals
are requested, alleged improprieties
that do not exist in the initial solicita-
tion, but which are subsequently incor-
porated into the solicitation, must be
protested not later than the next clos-
ing time for receipt of proposals fol-
lowing the incorporation;

(3) For protests other than those re-
lated to alleged solicitation impropri-
eties, the protest must be filed on the
later of the following two dates:

(i) Not later than seven (7) business
days after the date the protester knew
or should have known of the grounds
for the protest; or

(ii) If the protester has requested a
post-award debriefing from the FAA
Product Team, not later than five (5)
business days after the date on which
the Product Team holds that debrief-
ing.

(b) Protest shall be filed at:

(1) Office of Dispute Resolution for
Acquisition, Federal Aviation Adminis-
tration, AGC-70, 3rd Floor, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, telephone: (202) 267-3290, fac-
simile: (202) 267-3720; or

(2) Other address as shall be pub-
lished from time to time in the FED-
ERAL REGISTER.

(c) A Protest shall be in writing, and
set forth:

(1) The protester’s name, address,
telephone number, and facsimile (FAX)
number;

(2) The name, address, telephone
number, and FAX number of a person
designated by the protester (Protester
Designee), and who shall be duly au-
thorized to represent the protester, to
be the point of contact;
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(3) The SIR number or, if available,
the contract number and the name of
the CO;

(4) The basis for the protester’s sta-
tus as an interested party;

(5) The facts supporting the timeli-
ness of the protest;

(6) Whether the protester requests a
protective order, the material to be
protected, and attach a redacted copy
of that material;

(7) A detailed statement of both the
legal and factual grounds of the pro-
test, and attach one (1) copy of each
relevant document;

(8) The remedy or remedies sought by
the protester, as set forth in §17.21;

(9) The signature of the Protester
Designee, or another person duly au-
thorized to represent the protester.

(d) If the protester wishes to request
a suspension or delay of the procure-
ment, in whole or in part, and believes
there are compelling reasons that, if
known to the FAA, would cause the
FAA to suspend or delay the procure-
ment because of the protested action,
the protester shall:

(1) Set forth each such compelling
reason, supply all facts supporting the
protester’s position, identify each per-
son with knowledge of the facts sup-
porting each compelling reason, and
identify all documents that support
each compelling reason.

(2) Clearly identify any adverse con-
sequences to the protester, the FAA, or
any interested party, should the FAA
not suspend or delay the procurement.

(e) At the same time as filing the
protest with the Office of Dispute Reso-
lution for Acquisition, the protester
shall serve a copy of the protest on the
CO and any other official designated in
the SIR for receipt of protests by
means reasonably calculated to be re-
ceived by the CO on the same day as it
is to be received by the Office of Dis-
pute Resolution for Acquisition. The
protest shall include a signed state-
ment from the protester, certifying to
the Office of Dispute Resolution for Ac-
quisition the manner of service, date,
and time when a copy of the protest
was served on the CO and other des-
ignated official(s).

(f) Upon receipt of the protest, the
CO shall inform the Office of Dispute
Resolution for Acquisition of the
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names, addresses, and telephone and
facsimile numbers of the awardee and/
or other interested parties, if known,
and shall, in such notice, designate a
person as the point of contact for the
Office of Dispute Resolution for Acqui-
sition by facsimile. The CO shall also
notify the awardee and/or interested
parties in writing of the existence of
the protest the same day as the CO pro-
vides the foregoing information to the
Office of Dispute Resolution for Acqui-
sition. The awardee and/or interested
parties shall notify the ODRA in writ-
ing, of their interest in participating in
the protest as intervenors within two
(2) business days of receipt of the CO’s
notification, and shall, in such notice,
designate a person as the point of con-
tact for the ODRA. Such notice may be
submitted to the ODRA by facsimile.

(g) The Office of Dispute Resolution
for Acquisition has discretion to des-
ignate the parties who shall participate
in the protest as intervenors. For
awarded contracts, only the awardee
may participate as an intervenor.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999; 64 FR 47362, Aug. 31, 1999; 72 FR 68474,
Dec. 5, 2007]

§17.17 Initial protest procedures.

(a) If, as part of a protest, the pro-
tester requests a suspension or delay of
procurement, in whole or in part, pur-
suant to §17.15(d), the Product Team
shall submit a response to the request
to the Office of Dispute Resolution for
Acquisition within two (2) business
days of receipt of the protest. Copies of
the response shall be furnished to the
protester and any intervenor(s) so as to
be received within the same two (2)
business days. The protester and any
intervenor(s) shall have the oppor-
tunity of providing additional com-
ments on the response within an addi-
tional period of two (2) business days.
Based on its review of such submis-
sions, the Office of Dispute Resolution
for Acquisition, in its discretion, may
recommend such suspension or delay to
the Administrator or the Administra-
tor’s designee.

(b) Within five (5) business days of
the filing of a protest, or as soon there-
after as practicable, the Office of Dis-
pute Resolution for Acquisition shall
convene a status conference to—

§17.17

(1) Review procedures;

(2) Identify and develop issues related
to summary dismissal and suspension
recommendations;

(3) Handle issues related to protected
information and the issuance of any
needed protective order;

(4) Encourage the parties to use ADR;

(5) Conduct or arrange for early neu-
tral evaluation of the protest by a DRO
or Neutral or Compensated Neutral, at
the discretion of the Office of Dispute
Resolution for Acquisition and/or based
upon the agreement or request of any
party(ies) seeking such evaluation; and

(6) For any other reason deemed ap-
propriate by the DRO or by the Office
of Dispute Resolution for Acquisition.

(c) On the fifth business day fol-
lowing the status conference, the Prod-
uct Team and protester will file with
the Office of Dispute Resolution for Ac-
quisition—

(1) A joint statement that they have
decided to pursue ADR proceedings in
lieu of adjudication in order to resolve
the protest; or

(2) Joint or separate written expla-
nations as to why ADR proceedings
will not be used and why the Default
Adjudicative Process will be needed.

(d) Should the Product Team and
protester elect to utilize ADR pro-
ceedings to resolve the protest, they
will agree upon the neutral to conduct
the ADR proceedings (either an Office
of Dispute Resolution for Acquisition-
designated Neutral or a Compensated
Neutral of their own choosing) pursu-
ant to §17.33(c), and shall execute and
file with the Office of Dispute Resolu-
tion for Acquisition a written ADR
agreement within five (5) business days
after the status conference. Agreement
of any intervenor(s) to the use of ADR
or the resolution of a dispute through
ADR shall not be required.

(e) Should the Product Team or pro-
tester indicate at the status conference
that ADR proceedings will not be used,
then within ten (10) business days fol-
lowing the status conference, the Prod-
uct Team will file with the Office of
Dispute Resolution for Acquisition a
Product Team Response to the protest.
The Office of Dispute Resolution for
Acquisition may alter the schedule for
filing of the Product Team Response to
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accommodate the requirements of a
particular protest.

(f) The Product Team Response shall
consist of a written chronological
statement of pertinent facts, and a
written presentation of applicable legal
or other defenses. The Product Team
Response shall cite to and be accom-
panied by all relevant documents,
which shall be chronologically indexed
and tabbed. A copy of the response
shall be furnished so as to be received
by the protester and any intervenor(s)
on the same date it is filed with the Of-
fice of Dispute Resolution for Acquisi-
tion, if practicable, but in any event no
later than one (1) business day after
the date if it is filed with the Office of
Dispute Resolution for Acquisition. In
all cases, the Product Team shall indi-
cate the method of service used.

(g) Should the parties pursue ADR
proceedings under subpart D of this
part and fail to achieve a complete res-
olution of the protest via ADR, the Of-
fice of Dispute Resolution for Acquisi-
tion, upon notification of that fact by
any of the parties, shall designate a
DRO or Special Master for purposes of
adjudication under subpart E of this
part, and the DRO or Special Master
shall convene a status conference,
wherein he/she shall establish a sched-
ule for the filing of the Product Team
Response and further submissions.

(h) Upon submission of the Product
Team Response, the protest will pro-
ceed under the Default Adjudicative
Process pursuant to §17.37.

(i) The time limitations of this sec-
tion maybe extended by the Office of
Dispute Resolution for Acquisition for
good cause.

§17.19 Dismissal or summary decision
of protests.

(a) At any time during the protest,
any party may request, by motion to
the Office of Dispute Resolution for Ac-
quisition, that—

(1) The protest, or any count or por-
tion of a protest, be dismissed for lack
of jurisdiction, if the protester fails to
establish that the protest is timely, or
that the protester has no standing to
pursue the protest;

(2) The protest, or any count or por-
tion of a protest, be dismissed, if frivo-
lous or without basis in fact or law, or
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for failure to state a claim upon which
relief may be had;

(3) A summary decision be issued
with respect to the protest, or any
count or portion of a protest, if:

(i) The undisputed material facts
demonstrate a rational basis for the
Product Team action or inaction in
question, and there are no other mate-
rial facts in dispute that would over-
come a finding of such a rational basis;
or

(ii) The undisputed material facts
demonstrate, that no rational basis ex-
ists for the Product Team action or in-
action in question, and there are no
material facts in dispute that would
overcome a finding of the lack of such
a rational basis.

(b) In connection with any request
for dismissal or summary decision, the
Office of Dispute Resolution for Acqui-
sition shall consider any material facts
in dispute, in a light most favorable to
the party against whom the request is
made.

(c) Either upon motion by a party or
on its own initiative, the Office of Dis-
pute Resolution for Acquisition may,
at any time, exercise its discretion to:

(1) Recommend to the Administrator
dismissal or the issuance of a summary
decision with respect to the entire pro-
test;

(2) Dismiss the entire protest or issue
a summary decision with respect to the
entire protest, if delegated that au-
thority by the Administrator; or

(3) Dismiss or issue a summary deci-
sion with respect to any count or por-
tion of a protest.

(d) A dismissal or summary decision
regarding the entire protest by either
the Administrator, or the Office of Dis-
pute Resolution for Acquisition by del-
egation, shall be construed as a final
agency order. A dismissal or summary
decision that does not resolve all
counts or portions of a protest shall
not constitute a final agency order, un-
less and until such dismissal or deci-
sion is incorporated or otherwise
adopted in a decision by the Adminis-
trator (or the Office of Dispute Resolu-
tion for Acquisition, by delegation) re-
garding the entire protest.

(e) Prior to recommending or enter-
ing either a dismissal or a summary de-
cision, either in whole or in part, the
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Office of Dispute Resolution for Acqui-
sition shall afford all parties against
whom the dismissal or summary deci-
sion is to be entered the opportunity to
respond to the proposed dismissal or
summary decision.

§17.21 Protest remedies.

(a) The Office of Dispute Resolution
for Acquisition has broad discretion to
recommend remedies for a successful
protest that are consistent with the
AMS and applicable statutes. Such
remedies may include, but are not lim-
ited to one or more, or a combination
of, the following—

(1) Amend the SIR;

(2) Refrain from exercising options
under the contract;

(3) Issue a new SIR;

(4) Require recompetition;

(6) Terminate an existing contract
for the FAA’s convenience;

(6) Direct an award to the protester;

(7) Award bid and proposal costs; or

(8) Any combination of the above
remedies, or any other action con-
sistent with the AMS that is appro-
priate under the circumstances.

(b) In determining the appropriate
recommendation, the Office of Dispute
Resolution for Acquisition should con-
sider the circumstances surrounding
the procurement or proposed procure-
ment including, but not limited to: the
nature of the procurement deficiency;
the degree of prejudice to other parties
or to the integrity of the acquisition
system; the good faith of the parties;
the extent of performance completed;
the cost of any proposed remedy to the
FAA; the urgency of the procurement;
and the impact of the recommendation
on the FAA.

(c) Attorney’s fees of a prevailing
protester are allowable to the extent
permitted by the Equal Access to Jus-
tice Act, 5 U.S.C. 504(a)(1)(EAJA).

Subpart C—Contract Disputes

§17.23 Dispute resolution process for
contract disputes.

(a) All contract disputes arising
under contracts subject to the AMS
shall be resolved under this subpart.

(b) Contractors shall file contract
disputes with the Office of Dispute Res-

§17.25

olution for Acquisition and the CO pur-
suant to §17.25.

(c) After filing the contract dispute,
the contractor should seek informal
resolution with the CO:

(1) The CO, with the advice of FAA
legal counsel, has full discretion to set-
tle contract disputes, except where the
matter involves fraud;

(2) The parties shall have up to twen-
ty (20) business days within which to
resolve the dispute informally, and
may contact the Office of Dispute Res-
olution for Acquisition for assistance
in facilitating such a resolution; and

(3) If no informal resolution is
achieved during the twenty (20) busi-
ness day period, the parties shall file
joint or separate statements with the
Office of Dispute Resolution for Acqui-
sition pursuant to §17.27.

(d) If informal resolution of the con-
tract dispute appears probable, the Of-
fice of Dispute Resolution for Acquisi-
tion shall extend the time for the filing
of the joint statement under §17.27 for
up to an additional twenty (20) busi-
ness days, upon joint request of the CO
and contractor.

(e) The Office of Dispute Resolution
for Acquisition shall hold a status con-
ference with the parties within ten (10)
business days after receipt of the joint
statement required by §17.27, or as soon
thereafter as is practicable, in order to
establish the procedures to be utilized
to resolve the contract dispute.

(f) The Office of Dispute Resolution
for Acquisition has broad discretion to
recommend remedies for a successful
contract dispute, that are consistent
with the AMS and applicable law.

§17.25 Filing a contract dispute.

(a) Contract disputes are to be in
writing and shall contain:

(1) The contractor’s name, address,
telephone and fax numbers and the
name, address, telephone and fax num-
bers of the contractor’s legal represent-
ative(s) (if any) for the contract dis-
pute;

(2) The contract number and the
name of the Contracting Officer;

(3) A detailed chronological state-
ment of the facts and of the legal
grounds for the contractor’s positions
regarding each element or count of the
contract dispute (i.e., broken down by
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individual claim item), citing to rel-
evant contract provisions and docu-
ments and attaching copies of those
provisions and documents;

(4) All information establishing that
the contract dispute was timely filed;

(5) A request for a specific remedy,
and if a monetary remedy is requested,
a sum certain must be specified and
pertinent cost information and docu-
mentation (e.g., invoices and cancelled
checks) attached, broken down by indi-
vidual claim item and summarized; and

(6) The signature of a duly authorized
representative of the initiating party.

(b) Contract disputes shall be filed by
mail, in person, by overnight delivery
or by facsimile at the following ad-
dress:

(1) Office of Dispute Resolution for
Acquisition, Federal Aviation Adminis-
tration, AGC-70, 3rd Floor, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, telephone: (202) 267-3290, fac-
simile: (202) 267-3720; or

(2) Other address as shall be pub-
lished from time to time in the FED-
ERAL REGISTER.

(c) A contract dispute against the
FAA shall be filed with the Office of
Dispute Resolution for Acquisition
within two (2) years of the accrual of
the contract claim involved. A con-
tract dispute by the FAA against a
contractor (excluding contract disputes
alleging warranty issues, fraud or la-
tent defects) likewise shall be filed
within two (2) years after the accrual
of the contract claim. If an underlying
contract entered into prior to the effec-
tive date of this part provides for time
limitations for filing of contract dis-
putes with The Office of Dispute Reso-
lution for Acquisition which differ
from the aforesaid two (2) year period,
the limitation periods in the contract
shall control over the limitation period
of this section. In no event will either
party be permitted to file with the Of-
fice of Dispute Resolution for Acquisi-
tion a contract dispute seeking an eq-
uitable adjustment or other damages
after the contractor has accepted final
contract payment, with the exception
of FAA claims related to warranty
issues, gross mistakes amounting to
fraud or latent defects. FAA claims
against the contractor based on war-
ranty issues must be filed within the
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time specified under applicable con-
tract warranty provisions. Any FAA
claims against the contractor based on
gross mistakes amounting to fraud or
latent defects shall be filed with the
Office of Dispute Resolution for Acqui-
sition within two (2) years of the date
on which the FAA knew or should have
known of the presence of the fraud or
latent defect.

(d) A party shall serve a copy of the
contract dispute upon the other party,
by means reasonably calculated to be
received on the same day as the filing
is to be received by the Office of Dis-
pute Resolution for Acquisition.

[Docket No. FAA-1998-4379, 64 FR 32936, June
18, 1999, as amended at 72 FR 68474, Dec. 5,
2007]

§17.27 Submission of joint or separate
statements.

(a) If the matter has not been re-
solved informally, the parties shall file
joint or separate statements with the
Office of Dispute Resolution for Acqui-
sition no later than twenty (20) busi-
ness days after the filing of the con-
tract dispute. The Office of Dispute
Resolution for Acquisition may extend
this time, pursuant to §17.23(d).

(b) The statement(s) shall include ei-
ther—

(1) A joint request for ADR, and an
executed ADR agreement, pursuant to
§17.33(d), specifying which ADR tech-
niques will be employed; or

(2) Written explanation(s) as to why
ADR proceedings will not be used and
why the Default Adjudicative Process
will be needed.

(c) Such statements shall be directed
to the following address:

(1) Office of Dispute Resolution for
Acquisition, Federal Aviation Adminis-
tration, AGC-70, 3rd Floor, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, telephone: (202) 267-3290, fac-
simile: (202) 267-3720; or

(2) Other address as shall be pub-
lished from time to time in the FED-
ERAL REGISTER.

(d) The submission of a statement
which indicates that ADR will not be
utilized will not in any way preclude
the parties from engaging in informal
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ADR techniques with the Office of Dis-
pute Resolution for Acquisition (neu-
tral evaluation and/or informal medi-
ation) concurrently with ongoing adju-
dication under the Default Adjudica-
tive Process, pursuant to §17.31(c).

[Docket No. FAA-1998-4379, 64 FR 32936, June
18, 1999, as amended at 72 FR 68474, Dec. 5,
2007]

§17.29 Dismissal or summary decision
of contract disputes.

(a) Any party may request, by mo-
tion to the Office of Dispute Resolution
for Acquisition, that a contract dispute
be dismissed, or that a count or portion
of a contract dispute be stricken, if:

(1) It was not timely filed with the
Office of Dispute Resolution for Acqui-
sition;

(2) It was filed by a subcontractor;

(3) It fails to state a matter upon
which relief may be had; or

(4) It involves a matter not subject to
the jurisdiction of the Office of Dispute
Resolution for Acquisition.

(b) In connection with any request
for dismissal of a contract dispute, or
to strike a count or portion thereof,
the Office of Dispute Resolution for Ac-
quisition should consider any material
facts in dispute in a light most favor-
able to the party against whom the re-
quest for dismissal is made.

(c) At any time, whether pursuant to
a motion or request or on its own ini-
tiative and at its discretion, the Office
of Dispute Resolution for Acquisition
may—

(1) Dismiss or strike a count or por-
tion of a contract dispute;

(2) Recommend to the Administrator
that the entire contract dispute be dis-
missed; or

(3) With delegation from the Admin-
istrator, dismiss the entire contract
dispute.

(d) An order of dismissal of the entire
contract dispute, issued either by the
Administrator or by the Office of Dis-
pute Resolution for Acquisition where
delegation exists, on the grounds set
forth in this section, shall constitute a
final agency order. An Office of Dispute
Resolution for Acquisition order dis-
missing or striking a count or portion
of a contract dispute shall not con-
stitute a final agency order, unless and
until such Office of Dispute Resolution
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for Acquisition order is incorporated or
otherwise adopted in a decision of the
Administrator or the Administrator’s
delegee.

(e) Prior to recommending or enter-
ing either a dismissal or a summary de-
cision, either in whole or in part, the
Office of Dispute Resolution for Acqui-
sition shall afford all parties against
whom the dismissal or summary deci-
sion is to be entered the opportunity to
respond to a proposed dismissal or
summary decision.

Subpart D—Alternative Dispute
Resolution

§17.31 Use of alternative dispute reso-
lution.

(a) The Office of Dispute Resolution
for Acquisition shall encourage the
parties to utilize ADR as their primary
means to resolve protests and contract
disputes.

(b) The parties shall make a good
faith effort to explore ADR possibili-
ties in all cases and to employ ADR in
every appropriate case. The Office of
Dispute Resolution for Acquisition will
encourage use of ADR techniques such
as mediation, neutral evaluation, or
minitrials, or variations of these tech-
niques as agreed by the parties and ap-
proved by the Office of Dispute Resolu-
tion for Acquisition. The Office of Dis-
pute Resolution for Acquisition shall
assign a DRO to explore ADR options
with the parties and to arrange for an
early neutral evaluation of the merits
of a case, if requested by any party.

(c) The Default Adjudicative Process
will be used where the parties cannot
achieve agreement on the use of ADR;
or where ADR has been employed but
has not resolved all pending issues in
dispute; or where the Office of Dispute
Resolution for Acquisition concludes
that ADR will not provide an expedi-
tious means of resolving a particular
dispute. Even where the Default Adju-
dicative Process is to be used, the Of-
fice of Dispute Resolution for Acquisi-
tion, with the parties consent, may em-
ploy informal ADR techniques concur-
rently with and in parallel to adjudica-
tion.

115



§17.33

§17.33 Election of alternative dispute
resolution process.

(a) The Office of Dispute Resolution
for Acquisition will make its personnel
available to serve as Neutrals in ADR
proceedings and, upon request by the
parties, will attempt to make qualified
non-FAA personnel available to serve
as Neutrals through neutral-sharing
programs and other similar arrange-
ments. The parties may elect to em-
ploy a mutually Compensated Neutral,
if the parties agree as to how the costs
of any such Compensated Neutral are
to be shared.

(b) The parties using an ADR process
to resolve a protest shall submit an ex-
ecuted ADR agreement containing the
information outlined in paragraph (d)
of this section to the Office of Dispute
Resolution for Acquisition within five
(5) business days after the Office of Dis-
pute Resolution for Acquisition con-
ducts a status conference pursuant to
§17.17(c). The Office of Dispute Resolu-
tion for Acquisition may extend this
time for good cause.

(c) The parties using an ADR process
to resolve a contract dispute shall sub-
mit an executed ADR agreement con-
taining the information outlined in
paragraph (d) of this section to the Of-
fice of Dispute Resolution for Acquisi-
tion as part of the joint statement
specified under §17.27.

(d) The parties to a protest or con-
tract dispute who elect to use ADR
must submit to the Office of Dispute
Resolution for Acquisition an ADR
agreement setting forth:

(1) The type of ADR technique(s) to
be used;

(2) The agreed-upon manner of using
the ADR process; and

(3) Whether the parties agree to use a
Neutral through The Office of Dispute
Resolution for Acquisition or to use a
Compensated Neutral of their choosing,
and, if a Compensated Neutral is to be
used, how the cost of the Compensated
Neutral’s services will be shared.

(e) Non-binding ADR techniques are
not mutually exclusive, and may be
used in combination if the parties
agree that a combination is most ap-
propriate to the dispute. The tech-
niques to be employed must be deter-
mined in advance by the parties and
shall be expressly described in their
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ADR agreement. The agreement may
provide for the use of any fair and rea-
sonable ADR technique that is de-
signed to achieve a prompt resolution
of the matter. An ADR agreement for
non-binding ADR shall provide for a
termination of ADR proceedings and
the commencement of adjudication
under the Default Adjudicative Proc-
ess, upon the election of any party.
Notwithstanding such termination, the
parties may still engage with the Of-
fice of Dispute Resolution for Acquisi-
tion in informal ADR techniques (neu-
tral evaluation and/or informal medi-
ation) concurrently with adjudication,
pursuant to §17.31(c).

(f) Binding arbitration may be per-
mitted by the Office of Dispute Resolu-
tion for Acquisition on a case-by-case
basis; and shall be subject to the provi-
sions of 5 U.S.C. 575(a), (b), and (c), and
any other applicable law. Arbitration
that is binding on the parties, subject
to the Administrator’s right to approve
or disapprove the arbitrator’s decision,
may also be permitted.

(g) For protests, the ADR process
shall be completed within twenty (20)
business days from the filing of an exe-
cuted ADR agreement with the Office
of Dispute Resolution for Acquisition
unless the parties request, and are
granted an extension of time from the
Office of Dispute Resolution for Acqui-
sition.

(h) For contract disputes, the ADR
process shall be completed within forty
(40) business days from the filing of an
executed ADR agreement with the Of-
fice of Dispute Resolution for Acquisi-
tion, unless the parties request, and
are granted an extension of time from
the Office of Dispute Resolution for Ac-
quisition.

(i) The parties shall submit to the Of-
fice of Dispute Resolution for Acquisi-
tion an agreed-upon protective order, if
necessary, in accordance with the re-
quirements of §17.9.

§17.35 Selection of neutrals for the al-
ternative dispute resolution proc-
ess.

(a) In connection with the ADR proc-

ess, the parties may select a Com-
pensated Neutral acceptable to both, or
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may request the Office of Dispute Reso-
lution for Acquisition to provide the
services of a DRO or other Neutral.

(b) In cases where the parties select a
Compensated Neutral who is not famil-
iar with Office of Dispute Resolution
for Acquisition procedural matters, the
parties or Compensated Neutral may
request the Office of Dispute Resolu-
tion for Acquisition for the services of
a DRO to advise on such matters.

Subpart E—Default Adjudicative
Process

§17.37 Default adjudicative
for protests.

(a) Other than for the resolution of
preliminary or dispositive matters, the
Default Adjudicative Process for pro-
tests will commence upon the submis-
sion of the Product Team Response to
the Office of Dispute Resolution for Ac-
quisition, pursuant to §17.17.

(b) The Director of the Office of Dis-
pute Resolution for Acquisition shall
select a DRO or a Special Master to
conduct fact-finding proceedings and to
provide findings and recommendations
concerning some or all of the matters
in controversy.

(c) The DRO or Special Master may
prepare procedural orders for the pro-
ceedings as deemed appropriate; and
may require additional submissions
from the parties. As a minimum, the
protester and any intervenor(s) must
submit to the Office of Dispute Resolu-
tion for Acquisition written comments
with respect to the Product Team Re-
sponse within five (5) business days of
the Response having been filed with
the Office of Dispute Resolution for Ac-
quisition or within five (5) business
days of their receipt of the Response,
whichever is later. Copies of such com-
ments shall be provided to the other
participating parties by the same
means and on the same date as they
are furnished to the Office of Dispute
Resolution for Acquisition.

(d) The DRO or Special Master may
convene the parties and/or their rep-
resentatives, as needed, to pursue the
Default Adjudicative Process.

(e) If, in the sole judgment of the
DRO or Special Master, the parties
have presented written material suffi-
cient to allow the protest to be decided

process
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on the record presented, the DRO or
Special Master shall have the discre-
tion to decide the protest on that basis.

(f) The parties may engage in vol-
untary discovery with one another and,
if justified, with non-parties, so as to
obtain information relevant to the al-
legations of the protest. The DRO or
Special Master may also direct the par-
ties to exchange, in an expedited man-
ner, relevant, mnon-privileged docu-
ments. Where justified, the DRO or
Special Master may direct the taking
of deposition testimony, however, the
FAA dispute resolution process does
not contemplate extensive discovery.
The DRO or Special Master shall man-
age the discovery process, including
limiting its length and availability,
and shall establish schedules and dead-
lines for discovery, which are con-
sistent with time frames established in
this part and with the FAA policy of
providing fair and expeditious dispute
resolution.

(g) The DRO or Special Master may
conduct hearings, and may limit the
hearings to the testimony of specific
witnesses and/or presentations regard-
ing specific issues. The DRO or Special
Master shall control the nature and
conduct of all hearings, including the
sequence and extent of any testimony.
Hearings will be conducted:

(1) Where the DRO or Special Master
determines that there are complex fac-
tual issues in dispute that cannot ade-
quately or efficiently be developed
solely by means of written presen-
tations and/or that resolution of the
controversy will be dependent on his/
her assessment of the credibility of
statements provided by individuals
with first-hand knowledge of the facts;
or

(2) Upon request of any party to the
protest, unless the DRO or Special
Master finds specifically that a hearing
is unnecessary and that no party will
be prejudiced by limiting the record in
the adjudication to the parties’ written
submissions. All witnesses at any such
hearing shall be subject to cross-exam-
ination by the opposing party and to
questioning by the DRO or Special
Master.

(h) The Director of the Office of Dis-
pute Resolution for Acquisition may
review the status of any protest in the
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Default Adjudicative Process with the
DRO or Special Master during the
pendency of the process.

(i) Within thirty (30) business days of
the commencement of the Default Ad-
judicative Process, or at the discretion
of the Office of Dispute Resolution for
Acquisition, the DRO or Special Master
will submit findings and recommenda-
tions to the Office of Dispute Resolu-
tion for Acquisition that shall contain
the following:

(1) Findings of fact;

(2) Application of the principles of
the AMS, and any applicable law or au-
thority to the findings of fact;

(3) A recommendation for a final
FAA order; and

(4) If appropriate, suggestions for fu-
ture FAA action.

(j) In arriving at findings and rec-
ommendations relating to protests, the
DRO or Special Master shall consider
whether or not the Product Team ac-
tions in question had a rational basis,
and whether or not the Product Team
decision under question was arbitrary,
capricious or an abuse of discretion.
Findings of fact underlying the rec-
ommendations must be supported by
substantial evidence.

(k) The DRO or Special Master has
broad discretion to recommend a rem-
edy that is consistent with §17.21.

(1) A DRO or Special Master shall
submit findings and recommendations
only to the Director of the Office of
Dispute Resolution for Acquisition.
The findings and recommendations will
be released to the parties and to the
public, only upon issuance of the final
FAA order in the case. Should an Office
of Dispute Resolution for Acquisition
protective order be issued in connec-
tion with the protest, a redacted
version of the findings and rec-
ommendations, omitting any protected
information, shall be prepared wher-
ever possible and released to the public
along with a copy of the final FAA
order. Only persons admitted by the Of-
fice of Dispute Resolution for Acquisi-
tion under the protective order and
Government personnel shall be pro-
vided copies of the unredacted findings
and recommendations.

(m) The time limitations set forth in
this section may be extended by the Of-
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fice of Dispute Resolution for Acquisi-
tion for good cause.

§17.39 Default adjudicative
for contract disputes.

(a) The Default Adjudicative Process
for contract disputes will commence on
the latter of:

(1) The parties’ submission to the Of-
fice of Dispute Resolution for Acquisi-
tion of a joint statement pursuant to
§17.27 which indicates that ADR will
not be utilized; or

(2) The parties’ submission to the Of-
fice of Dispute Resolution for Acquisi-
tion of notification by any party that
the parties have not settled some or all
of the dispute issues via ADR, and it is
unlikely that they can do so within the
time period allotted and/or any reason-
able extension.

(b) Within twenty (2) business days of
the commencement of the Default Ad-
judicative Process, the Product Team
shall prepare and submit to the Office
of Dispute Resolution for Acquisition,
with a copy to the contractor, a chron-
ologically arranged and indexed Dis-
pute File, containing all documents
which are relevant to the facts and
issues in dispute. The contractor will
be entitled to supplement such a Dis-
pute File with additional documents.

(c) The Director of the Office of Dis-
pute Resolution for Acquisition shall
assign a DRO or a Special Master to
conduct fact-finding proceedings and
provide findings and recommendations
concerning the issues in dispute.

(d) The Director of the Office of Dis-
pute Resolution for Acquisition may
delegate authority to the DRO or Spe-
cial Master to conduct a Status Con-
ference within ten (10) business days of
the commencement of the Default Ad-
judicative Process, and, may further
delegate to the DRO or Special Master
the authority to issue such orders or
decisions to promote the efficient reso-
lution of the contract dispute.

(e) At any such Status Conference, or
as necessary during the Default Adju-
dicative Process, the DRO or Special
Master will:

(1) Determine the appropriate
amount of discovery required to re-
solve the dispute;

process
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(2) Review the need for a protective
order, and if one is needed, prepare a
protective order pursuant to §17.9;

(3) Determine whether any issue can
be stricken; and

(4) Prepare necessary procedural or-
ders for the proceedings.

(f) At a time or at times determined
by the DRO or Special Master, and in
advance of the decision of the case, the
parties shall make final submissions to
the Office of Dispute Resolution for Ac-
quisition and to the DRO or Special
Master, which submissions shall in-
clude the following:

(1) A joint statement of the issues;

(2) A joint statement of undisputed
facts related to each issue;

(3) Separate statements of disputed
facts related to each issue, with appro-
priate citations to documents in the
Dispute File, to pages of transcripts of
any hearing or deposition, or to any af-
fidavit or exhibit which a party may
wish to submit with its statement;

(4) Separate legal analyses in support
of the parties’ respective positions on
disputed issues.

(g) Each party shall serve a copy of
its final submission on the other party
by means reasonable calculated so that
the other party receives such submis-
sions on the same day it is received by
the Office of Dispute Resolution for Ac-
quisition.

(h) The DRO or Special Master may
decide the contract dispute on the
basis of the record and the submissions
referenced in this section, or may, in
the DRO or Special Master’s discretion,
allow the parties to make additional
presentations in writing. The DRO or
Special Master may conduct hearings,
and may limit the hearings to the tes-
timony of specific witnesses and/or
presentations regarding specific issues.
The DRO or Special Master shall con-
trol the nature and conduct of all hear-
ings, including the sequence and extent
of any testimony. Hearings on the
record shall be conducted by the
ODRA:

(1) Where the DRO or Special Master
determines that there are complex fac-
tual issues in dispute that cannot ade-
quately or efficiently be developed
solely by means of written presen-
tations and/or that resolution of the
controversy will be dependent on his/
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her assessment of the credibility of
statements provided by individuals
with first-hand knowledge of the facts;
or

(2) Upon request of any party to the
contract dispute, unless the DRO or
Special Master finds specifically that a
hearing is unnecessary and that no
party will be prejudiced by limiting the
record in the adjudication to the par-
ties written submissions. All witnesses
at any such hearing shall be subject to
cross-examination by the opposing
party and to questioning by the DRO or
Special Master.

(i) The DRO or Special Master shall
prepare findings and recommendations
within thirty (30) business days from
receipt of the final submissions of the
parties, unless that time is extended by
the Officer of Dispute Resolution for
Acquisition for good cause. The find-
ings and recommendations shall con-
tain findings of fact, application of the
principles of the AMS and other law or
authority applicable to the findings of
fact, a recommendation for a final FAA
order, and, if appropriate, suggestions
for future FAA action.

(j) As a party of the findings and rec-
ommendations, the DRO or Special
Master shall review the disputed issue
or issues in the context of the contract,
any applicable law and the AMS. Any
finding of fact set forth in the fundings
and recommendation must be sup-
ported by substantial evidence.

(k) The Director of the Office of Dis-
pute Resolution for Acquisition may
review the status of any contract dis-
pute in the Default Adjudicative Proc-
ess with the DRO or Special Master
during the pendency of the process.

(1) A DRO or Special Master shall
submit findings and recommendations
only to the Director of the Office of
Dispute Resolution for Acquisition.
The findings and recommendations will
be released to the parties and to the
public, upon issuance of the final FAA
order in the case. Should an Office of
Dispute Resolution for Acquisition pro-
tective order be issued in connection
with the contract dispute, a redacted
version of the findings and rec-
ommendations omitting any protected
information, shall be prepared wher-
ever possible and released to the public
along with a copy of the final FAA
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order. Only persons admitted by the Of-
fice of Dispute Resolution for Acquisi-
tion under the protective order and
Government personal shall be provided
copies of the unredacted findings and
recommendation.

(m) The time limitations set forth in
this section may be extended by the Of-
fice of Dispute Resolution for Acquisi-
tion for good cause.

(n) Attorneys fees of a qualified pre-
vailing contractor are allowable to the
extent permitted by the EAJA, 5 U.S.C.
504 (a)(1).

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999; 64 FR 47362, Aug. 31, 1999]

Subpart F—Finality and Review

§17.41 Final orders.

All final FAA orders regarding pro-
tests or connect disputes under this
part are to be issued by the FAA Ad-
ministrator or by a delegee of the Ad-
ministrator.

§17.43 Judicial review.

(a) A protestor or contractor may
seek of a final FAA order, pursuant to
49 U.S.C. 46110, only after the adminis-
trative remedies of this part have been
exhausted.

(b) A copy of the petition for review
shall be filed with the Office of Dispute
Resolution for Acquisition and the
FAA Chief Counsel on the date that the
petition for review is filed with the ap-
propriate circuit court of appeals.

§17.45 Conforming amendments.

The FAA shall amend pertinent pro-
visions of the AMS, standard contract
forms and clauses, and any guidance to
contracting officials, so as to conform
to the provisions of this part.

APPENDIX A TO PART 17—ALTERNATIVE
DISPUTE RESOLUTION (ADR)

A. The FAA dispute resolution procedures
encourage the parties to protests and con-
tract disputes to use ADR as the primary
means to resolve protests and contract dis-
putes, pursuant to the Administrative Dis-
pute Resolution Act of 1996, Pub. L. 104-320,
5 U.S.C. 570-579, and Department of Trans-
portation and FAA policies to utilize ADR to
the maximum extent practicable. Under the
procedures presented in this part, the Office
of Dispute Resolution for Acquisition would
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encourage parties to consider ADR tech-
niques such as case evaluation, mediation, or
arbitration.

B. ADR encompasses a number of processes
and techniques for resolving protests or con-
tract disputes. The most commonly used
types include:

(1) Mediation. The Neutral or Compensated
Neutral ascertains the needs and interests of
both parties and facilitates discussions be-
tween or among the parties and an amicable
resolution of their differences, seeking ap-
proaches to bridge the gaps between the par-
ties’ respective positions. The Neutral or
Compensated Neutral can meet with the par-
ties separately, conduct joint meetings with
the parties’ representatives, or employ both
methods in appropriate cases.

(2) Neutral Evaluation. At any stage during
the ADR process, as the parties may agree,
the Neutral or Compensated Neutral will
provide a candid assessment and opinion of
the strengths and weaknesses of the parties’
positions as to the facts and law, so as to fa-
cilitate further discussion and resolution.

(3) Minitrial. The minitrial resembles adju-
dication, but is less formal. It is used to pro-
vide an efficient process for airing and re-
solving more complex, fact-intensive dis-
putes. The parties select principal represent-
atives who should be senior officials of their
respective organizations, having authority
to negotiate a complete settlement. It is
preferable that the principals be individuals
who were not directly involved in the events
leading to the dispute and who, thus, may be
able to maintain a degree of impartiality
during the proceeding. In order to maintain
such impartiality, the principals typically
serve as ‘‘judges’” over the mini-trial pro-
ceeding together with the Neutral or Com-
pensated Neutral. The proceeding is aimed at
informing the principal representatives and
the Neutral or Compensated Neutral of the
underlying bases of the parties’ positions.
Each party is given the opportunity and re-
sponsibility to present its position. The pres-
entations may be made through the parties’
counsel and/or through some limited testi-
mony of fact witnesses or experts, which
may be subject to cross-examination or re-
buttal. Normally, witnesses are not sworn in
and transcripts are not made of the pro-
ceedings. Similarly, rules of evidence are not
directly applicable, though it 1is rec-
ommended that the Neutral or Compensated
Neutral be provided authority by the parties’
ADR agreement to exclude evidence which is
not relevant to the issues in dispute, for the
sake of an efficient proceeding. Frequently,
minitrials are followed either by direct one-
on-one negotiations by the parties’ prin-
cipals or by meetings between the Neutral/
Compensated Neutral and the parties’ prin-
cipals, at which the Neutral/Compensated
Neutral may offer his or her views on the
parties’ positions (i.e., Neutral Evaluation)
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and/or facilitate negotiations and ultimate
resolution via Mediation.
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SUBCHAPTER C—AIRCRAFT

PART 21—CERTIFICATION PROCE-
DURES FOR PRODUCTS AND
PARTS

SPECIAL FEDERAL AVIATION REGULATION NO.
88

Subpart A—General

Sec.

21.1 Applicability.

21.2 Falsification of applications, reports,
or records.

21.3 Reporting of failures, malfunctions,

and defects.

21.4 ETOPS reporting requirements.

21.5 Airplane or Rotorcraft Flight Manual.

21.6 Manufacture of new aircraft, aircraft
engines, and propellers.

21.7 Continued airworthiness and safety im-
provements for transport category air-
planes.

21.8 Approval of articles.

21.9 Replacement and modification articles.

Subpart B—Type Certificates

Applicability.

Eligibility.

Application for type certificate.

Special conditions.

Designation of applicable regulations.

Changes requiring a new type certifi-
cate.

21.20 Compliance with applicable require-
ments.

21.21 Issue of type certificate: normal, util-
ity, acrobatic, commuter, and transport
category aircraft; manned free balloons;
special classes of aircraft; aircraft en-
gines; propellers.

21.23 [Reserved]

21.24 Issuance of type certificate: primary
category aircraft.

21.25 Issue of type certificate: Restricted
category aircraft.

21.27 Issue of type certificate: surplus air-
craft of the Armed Forces.

21.29 Issue of type certificate: import prod-
ucts.

21.31 Type design.

21.33 Inspection and tests.

21.35 Flight tests.

21.37 Flight test pilot.

21.39 Flight test instrument calibration and
correction report.

21.41 Type certificate.

21.43 Location of manufacturing facilities.

21.45 Privileges.

21.47 Transferability.

21.49 Availability.

21.50 Instructions for continued airworthi-
ness and manufacturer’s maintenance
manuals having airworthiness limita-
tions sections.

21.51 Duration.

21.53 Statement of conformity.

21.55 Responsibility of type certificate hold-
ers to provide written licensing agree-
ments.

Subpart C—Provisional Type Certificates

21.71
21.73
21.75
21.71

Applicability.

Eligibility.

Application.

Duration.

21.79 Transferability.

21.81 Requirements for issue and amend-
ment of Class I provisional type certifi-
cates.

21.83 Requirements for issue and amend-
ment of Class II provisional type certifi-
cates.

21.85 Provisional amendments to type cer-
tificates.

Subpart D—Changes to Type Cerlificates

21.91 Applicability.

21.93 Classification of changes in type de-
sign.

21.95 Approval of minor changes in type de-
sign.

21.97 Approval of major changes in type de-
sign.

21.99 Required design changes.

21.101 Designation of applicable regulations.

Subpart E—Supplemental Type Certificates

21.111 Applicability.

21.113 Requirement of supplemental type
certificate.

21.115 Applicable requirements.

21.117 Issue of supplemental type certifi-
cates.

21.119 Privileges.

21.120 Responsibility of supplemental type
certificate holders to provide written
permission for alterations.

Subpart F—Production Under Type
Certificate Only

21.121 Applicability.

21.122 Location of or change to manufac-
turing facilities.

21.123 Production under type certificate.

21.125 Production inspection system: Mate-
rials Review Board.

21.127 Tests: aircraft.

21.128 Tests: aircraft engines.

21.129 Tests: propellers.

21.130 Statement of conformity.
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Subpart G—Production Certificates

21.131
21.133
21.135
21.137

Applicability.

Eligibility.

Requirements for issuance.

Location of manufacturing facilities.

21.139 Quality control.

21.143 Quality control data requirements;
prime manufacturer.

21.147 Changes in quality control system.

21.149 Multiple products.

21.1561 Production limitation record.

21.1563 Amendment of the production certifi-
cates.

21.1556 Transferability.

21.157 Inspections and tests.

21.159 Duration.

21.161 Display.

21.163 Privileges.

21.165 Responsibility of holder.

Subpart H—Airworthiness Certificates

21.171 Applicability.

21.173 Eligibility.

21.175 Airworthiness certificates: classifica-
tion.

21.177 Amendment or modification.

21.179 Transferability.

21.181 Duration.

21.182 Aircraft identification.

21.183 Issue of standard airworthiness cer-
tificates for normal, utility, acrobatic,
commuter, and transport category air-
craft; manned free balloons; and special
classes of aircraft.

21.184 1Issue of special airworthiness certifi-
cates for primary category aircraft.

21.185 Issue of airworthiness certificates for
restricted category aircraft.

21.187 Issue of multiple airworthiness cer-
tification.

21.189 Issue of airworthiness certificate for
limited category aircraft.

21.190 Issue of a special airworthiness cer-
tificate for a light-sport category air-
craft.

21.191 Experimental certificates.

21.193 Experimental certificates: general.

21.195 Experimental certificates: Aircraft to
be used for market surveys, sales dem-
onstrations, and customer crew training.

21.197 Special flight permits.

21.199 Issue of special flight permits.

Subpart I—Provisional Airworthiness
Certificates

21.211
21.213
21.215
21.217

Applicability.

Eligibility.

Application.

Duration.

21.219 Transferability.

21.221 Class I provisional airworthiness cer-
tificates.

21.223 Class II provisional airworthiness cer-
tificates.
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21.225 Provisional airworthiness certificates
corresponding with provisional amend-
ments to type certificates.

Subpart J—Delegation Option
Authorization Procedures

21.231
21.235
21.239
21.243
21.245
21.247
21.249
21.251
21.253
21.257
21.261
21.267
21.269

Applicability.

Application.

Eligibility.

Duration.

Maintenance of eligibility.

Transferability.

Inspections.

Limits of applicability.

Type certificates: application.

Type certificates: issue.

Equivalent safety provisions.

Production certificates.

Export airworthiness approvals.

21.271 Airworthiness approval tags.

21.273 Airworthiness certificates other than
experimental.

21.275 Experimental certificates.

21.277 Data review and service experience.

21.289 Major repairs, rebuilding and alter-
ation.

21.293 Current records.

Subpart K—Approval of Materials, Parts,
Processes, and Appliances

21.301 Applicability.

21.303 Replacement and modification parts.

21.305 Approval of materials, parts, proc-
esses, and appliances.

Subpart L—Export Airworthiness Approvals

21.321
21.323
21.325

Applicability.

Eligibility.

Export airworthiness approvals.

21.327 Application.

21.329 Issue of export certificates of air-
worthiness for Class I products.

21.331 Issue of airworthiness approval tags
for Class II products.

21.333 Issue of export airworthiness ap-
proval tags for Class III products.

21.335 Responsibilities of exporters.

21.337 Performance of inspections and over-
hauls.

21.339 Special export airworthiness approval
for aircraft.

Subpart M—Designated Alteration Station
Authorization Procedures

21.431
21.435
21.439
21.441
21.443
21.445
21.447
21.449
21.451

Applicability.
Application.

Eligibility.

Procedure manual.
Duration.

Maintenance of eligibility.
Transferability.
Inspections.

Limits of applicability.
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21.461 Equivalent safety provisions.

21.463 Supplemental type certificates.

21.473 Airworthiness certificates other than
experimental.

21.475 Experimental certificates.

21.477 Data review and service experience.

21.493 Current records.

Subpart N—Approval of Engines, Propel-
lers, Materials, Parts, and Appliances:
Import

21.500 Approval of engines and propellers.
21.502 Approval of materials, parts, and ap-
pliances.

Subpart O—Technical Standard Order
Authorizations

21.601 Applicability.

21.603 TSO marking and privileges.

21.605 Application and issue.

21.607 General rules governing holders of
TSO authorizations.

21.609 Approval for deviation.

21.611 Design changes.

21.613 Recordkeeping requirements.

21.615 FAA inspection.

21.617 Issue of letters of TSO design ap-
proval: import appliances.

21.619 Noncompliance.

21.621 Transferability and duration.

AUTHORITY: 42 U.S.C. 7572; 49 U.S.C. 106(g),
40105, 40113, 44701-44702, 44704, 44707, 44709,
44711, 44713, 44715, 45303.

EDITORIAL NOTE: For miscellaneous amend-
ments to cross references in this part 21 see
Amdt. 21-10, 31 FR 9211, July 6, 1966.

EFFECTIVE DATE NOTE: By Amdt. 21-92, 74
FR 53384, Oct. 16, 2009, part 21 was amended
by removing the word ‘‘Administrator” and
adding in its place the word ‘“FAA’’ wherever
it appears; removing the word ‘‘shall” and
adding in its place the word ‘‘must’” wher-
ever it appears; and removing the phrase
‘“‘type certificate only” and adding in its
place the phrase ‘“‘type certificate’” wherever
it appears, effective Apr. 14, 2010.

SPECIAL FEDERAL AVIATION REGULATION
No. 88—FUEL TANK SYSTEM FAULT
TOLERANCE EVALUATION REQUIRE-
MENTS

1. Applicability. This SFAR applies to the
holders of type certificates, and supple-
mental type certificates that may affect the
airplane fuel tank system, for turbine-pow-
ered transport category airplanes, provided
the type certificate was issued after January
1, 1958, and the airplane has either a max-
imum type certificated passenger capacity of
30 or more, or a maximum type certificated
payload capacity of 7,500 pounds or more.
This SFAR also applies to applicants for

14 CFR Ch. | (1-1-10 Edition)

type certificates, amendments to a type cer-
tificate, and supplemental type certificates
affecting the fuel tank systems for those air-
planes identified above, if the application
was filed before June 6, 2001, the effective
date of this SFAR, and the certificate was
not issued before June 6, 2001.

2. Compliance: Each type certificate holder,
and each supplemental type certificate hold-
er of a modification affecting the airplane
fuel tank system, must accomplish the fol-
lowing within the compliance times specified
in paragraph (e) of this section:

(a) Conduct a safety review of the airplane
fuel tank system to determine that the de-
sign meets the requirements of §§25.901 and
25.981(a) and (b) of this chapter. If the cur-
rent design does not meet these require-
ments, develop all design changes to the fuel
tank system that are necessary to meet
these requirements. The FAA (Aircraft Cer-
tification Office (ACO), or office of the
Transport Airplane Directorate, having cog-
nizance over the type certificate for the af-
fected airplane) may grant an extension of
the 18-month compliance time for develop-
ment of design changes if:

(1) The safety review is completed within
the compliance time;

(2) Necessary design changes are identified
within the compliance time; and

(3) Additional time can be justified, based
on the holder’s demonstrated aggressiveness
in performing the safety review, the com-
plexity of the necessary design changes, the
availability of interim actions to provide an
acceptable level of safety, and the resulting
level of safety.

(b) Develop all maintenance and inspection
instructions necessary to maintain the de-
sign features required to preclude the exist-
ence or development of an ignition source
within the fuel tank system of the airplane.

(c) Submit a report for approval to the
FAA Aircraft Certification Office (ACO), or
office of the Transport Airplane Directorate,
having cognizance over the type certificate
for the affected airplane, that:

(1) Provides substantiation